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Der Beweis der Kausalität mittels 
«Event Study»-Gutachten im  
Kontext des Kapitalmarktrechts

Dieser Beitrag zeigt, wie Gerichte und Anwälte mittels «Event Study»-
Gutachten im Kontext des Kapitalmarkts die Kausalität zwischen einer 
Pflichtverletzung und einer Schädigung wesentlich zuverlässiger fest-
stellen können, als dies in der bisherigen Rechtspraxis der Fall ist. Die 
«Event Study» kann anhand von messbaren Daten und Fakten zei-
gen, ob zwischen bestimmten Unternehmensereignissen («Events») 
und der Börsenkursentwicklung eines Unternehmens eine statistisch 
signifikante Korrelation besteht. Als ein solcher «Event» sind z.B. Ge-
winnwarnungen, Veröffentlichungen von fehlerhaften Finanzzahlen, 
Emissionsprospekten, Rating- oder Analystenberichten zu verstehen. 
Falls diese Korrelation besteht, lässt sich daraus abschätzen, ob ein 
Kausalzusammenhang zwischen dem «Event» und dem Börsenkurs 
vorliegt. Anhand einer «Event Study» lässt sich beispielsweise messen, 
ob die Investoren durch einen fehlerhaften Emissionsprospekt wesent-
lich getäuscht wurden und daraus ein Schaden entstanden ist, oder 
ob allenfalls Gründe für einen Unterbruch der Kausalkette vorhanden 
sind. Gerade im Kontext der Prospekthaftung, der Haftung aus fehler-
haften Analysten- oder Rating-Berichten, könnte die «Event Study» in 
der Analyse von komplexen Fällen, in denen hunderte oder tausende 
von Informationen statistisch auszuwerten sind, zur Klärung des Sach-
verhalts beitragen.
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I. Problematik

,P�$SULO������ZXUGH�DXI�GHP�RI¿]LHOOHQ�7ZLWWHU�$FFRXQW�
GHU�$VVRFLDWHG� 3UHVV� GLH�0LWWHLOXQJ� YHU|IIHQWOLFKW�� GDVV�
]ZHL� %RPEHQ� LP� :HLVVHQ� +DXV� H[SORGLHUW� VHLHQ� XQG�
3UlVLGHQW�%DUDFN�2EDPD�GDEHL�YHUOHW]W�ZRUGHQ�VHL��'LH�
$VVRFLDWHG�3UHVV�O|VFKWH�GLHVH�0LWWHLOXQJ�XPJHKHQG�XQG�
WHLOWH� YLD� 7ZLWWHU� PLW�� LKU�$FFRXQW� VHL� JHKDFNW� ZRUGHQ��
2EZRKO�GLH�LUUHI�KUHQGH�0LWWHLOXQJ�QXU�ZHQLJH�0LQXWHQ�
RQOLQH�ZDU��I�KUWH�VLH�]XP�IUHLHQ�)DOO�GHU�%|UVHQNXUVH��ELV�
GLH�gIIHQWOLFKNHLW�GLH�)lOVFKXQJ�HQWODUYWH��$QVFKOLHVVHQG�
NRUULJLHUWHQ�VLFK�GLH�.XUVH�ZLHGHU�DXI�GDV�1RUPDOQLYHDX�1 
'LHVHV�%HLVSLHO�]HLJW��ZHOFKHQ�EHGHXWHQGHQ�(LQÀXVV�,Q�
IRUPDWLRQHQ�DXI�%|UVHQNXUVH�KDEHQ��'LHV�JLOW�XPVR�PHKU�
I�U�(PLVVLRQVSURVSHNWH�XQG�lKQOLFKH�0LWWHLOXQJHQ�DQ�GHQ�
.DSLWDOPDUNW��:HQQ�HLQH�*HVHOOVFKDIW�|IIHQWOLFK�:HUWSD�

 Lukas MüLLer��'U��RHF��+6*��OLF��LXU���0$�8=+��//�0���+DELOL�
WDQG�DP�5HFKWVZLVVHQVFKDIWOLFKHQ�,QVWLWXW�GHU�8QLYHUVLWlW�=�ULFK�

1 9JO��Peter Forster��©%RJXVª�$3�7ZHHW�DERXW�([SORVLRQ�DW� WKH�
:KLWH� +RXVH� :LSHV� %LOOLRQV� 2II� 86� PDUNHWV�� 7KH� 7HOHJUDSK��
�KWWS���ZZZ�WHOHJUDSK�FR�XN�ILQDQFH�PDUNHWV����������%RJXV�
$3�WZHHW�DERXW�H[SORVLRQ�DW�WKH�:KLWH�+RXVH�ZLSHV�ELOOLRQV�RII�
86�PDUNHWV�KWPO!������$SULO������

Cette contribution montre comment les tribunaux et avocats peuvent 
établir la causalité entre la violation d’obligations et un préjudice, 
au moyen d’expertises selon la méthode des « études d’événement » 
(« event studies ») dans le contexte du marché des capitaux de manière 
nettement plus fiable que ce n’était le cas auparavant dans la pratique 
juridique. L’étude d’événement  permet de démontrer au moyen de don-
nées mesurables et de faits s’il existe une corrélation statistiquement 
significative entre certains événements de l’entreprise (« events ») et 
l’évolution de son cours boursier. Les avertissements sur les résultats, la 
publication de données financières erronées, les rapports de notation et 
les rapports d’analystes peuvent par exemple être considérés comme de 
tels événements. L’existence d’une corrélation permet de déterminer s’il 
y a un lien de causalité entre l’événement et le cours de la bourse. Une 
étude d’événement permet par exemple de juger si les investisseurs ont 
été trompés de manière significative par un prospectus d’émission erro-
né et ont ainsi subi un préjudice ou s’il existe des motifs d’interruption 
de la chaîne causale. C’est précisément dans le cadre de la responsabili-
té attachée aux prospectus, aux rapports d’analystes et aux rapports de 
notation erronés que l’étude d’événement pourrait contribuer à clarifier 
les faits lors de l’analyse de cas complexes dans lesquels des centaines 
voire des milliers d’informations doivent être évalués statistiquement.

LUKAS MÜLLER
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GLHVHP�.RQWH[W� ELHWHW� HV� VLFK� DQ�� VLFK� GHU� HPSLULVFKHQ�
0HWKRGHQ� GHU� :LUWVFKDIWVZLVVHQVFKDIWHQ� ]X� EHGLHQHQ��
XP� PLWWHOV� V\VWHPDWLVFKHU� $XVZHUWXQJ� YRQ� HPSLULVFK�
IHVWVWHOOEDUHQ� )DNWHQ� QDFKYROO]LHKEDUH� 6FKOXVVIROJH�
UXQJHQ�]X�]LHKHQ��(PSLULVFKH�0HWKRGHQ�JHK|UHQ�LQ�GHQ�
:LUWVFKDIWVZLVVHQVFKDIWHQ�]X�GHQ�QRWZHQGLJHQ�:HUN]HX�
JHQ�� XP�.RUUHODWLRQHQ� �:HFKVHOEH]LHKXQJHQ�� ]ZLVFKHQ�
8QWHUQHKPHQVHUHLJQLVVHQ� �]�%�� 3UHVVHPLWWHLOXQJHQ� EH�
]�JOLFK�HLQHU�EHYRUVWHKHQGHQ�)XVLRQ��*HZLQQZDUQXQJHQ�
RGHU� 0DVVHQHQWODVVXQJHQ�� 9HU|IIHQWOLFKXQJHQ� YRQ� )L�
QDQ]]DKOHQ�RGHU�$QDO\VWHQEHULFKWHQ��XQG�GHQ�KLHUI�U�UH�
OHYDQWHQ�%|UVHQNXUVHQ�]X�XQWHUVXFKHQ��XP�EDVLHUHQG�DXI�
GLHVHU� $QDO\VH� GLH� 8UVDFKH�:LUNXQJV�=XVDPPHQKlQJH�
�G�K��GLH�.DXVDOLWlW��]X�HUPLWWHOQ�

,Q� GHU� $QDO\VH� YRQ� .DSLWDOPDUNWLQIRUPDWLRQHQ� XQG�
%|UVHQNXUVHQ� EHZlKUW� VLFK� VHLW�0LWWH� GHU� ����HU� -DKUH�
YRU�DOOHP�GLH�©(YHQW�6WXG\ª�0HWKRGH���'HU�(UIROJ�GLHVHU�
0HWKRGH�OlVVW�VLFK�PLW�GHU�]XQHKPHQGHQ�9HUEUHLWXQJ�YRQ�
HOHNWURQLVFKHQ�'DWHQEDQNHQ�PLW�GHQ�UHOHYDQWHQ�,QIRUPD�
WLRQHQ� XQG� GHU� VLFK� YHUEHVVHUQGHQ� *UXQGDXVELOGXQJ� LQ�
HPSLULVFKHQ�0HWKRGHQ�HUNOlUHQ�10�'LH�©(YHQW�6WXG\ª�LVW�
DXFK�LQ�GHQ�9HUHLQLJWHQ�6WDDWHQ�YRQ�$PHULND�LQ�GHU�)�K�
UXQJ� YRQ� 3UR]HVVHQ� XQYHU]LFKWEDU�� ]XPLQGHVW� VRZHLW� HV�
)UDJHVWHOOXQJHQ� LP� =XVDPPHQKDQJ� PLW� ]LYLOUHFKWOLFKHU�
+DIWXQJ11�� VWUDIUHFKWOLFK�RGHU� DXIVLFKWVUHFKWOLFK� UHOHYDQ�

GHU�*HJHQEHZHLV�HLQH�QDWXUZLVVHQVFKDIWOLFKH�6WULQJHQ]�DXIZHLVHQ��
VR� VLH� GHQQ� HUEUDFKW� ZHUGHQ� N|QQHQ�ª� 'LH� DQDORJH� 3UREOHPDWLN�
VWHOOW�VLFK�DXFK�EHL�GHU�6XEVWDQWLLHUXQJ�GHV�6FKDGHQV��YJO��von der 
Crone��)1����������1�����9JO��DEHU�KLQWHQ�$EVFKQLWW�,,,���XQG�$E�
VFKQLWW�,9���

�� (LQH�hEHUVLFKW�]X�ZLFKWLJHQ�3XEOLNDWLRQHQ�XQG�$SSOLNDWLRQHQ�]XU�
'XUFKI�KUXQJ� YRQ� ©(YHQW� 6WXGLHVª� LVW� XQWHU� �KWWS���ZZZ�HYHQW�
VWXG\WRROV�FRP!� DEUXIEDU�� 9JO�� DXFK� sanaj Bhagat/roBerta 
 roMano��(PSLULFDO�6WXGLHV�RI�&RUSRUDWH�/DZ������II���LQ��0LWFKHOO�
3ROLQVN\�6WHYHQ� 6KDYHOO� �+UVJ���� +DQGERRN� RI� /DZ� DQG� (FRQR�
PLFV�� ���$���$PVWHUGDP� �����P�Z�+Z���MiChaeL j. kauFMan/
john M. WunderLiCh�� 5HJUHVVLQJ�� 7KH� 7URXEOLQJ� 'LVSRVLWLYH�
5ROH�RI�(YHQW�6WXGLHV�LQ�6HFXULWLHV�)UDXG�/LWLJDWLRQ��6WDQ��-�/��%XV��
	�)LQ����������±����������II���Frank torChio��3URSHU�(YHQW�6WX�
G\�$QDO\VLV�LQ�6HFXULWLHV�/LWLJDWLRQ��-��&RUS��/����������������II���
WiLLiaM W. Bratton��&RUSRUDWH�)LQDQFH��&DVHV�DQG�0DWHULDOV��
���$���1HZ�<RUN��1<����������II������II�

10 9JO��Bhagat/roMano��)1���������
11 9JO�� In re Williams Sec. Litig.,� ���� )�6XSS��G� ������ ����±���

�1�'�� 2NOD�� ������ P�Z�+Z���Bricklayers & Trowel Trades Int’l 
Pen sion Fund v. Credit Suisse First Boston,�����)��6XSS���G������
�����'��0DVV���������(LQLJH�8�6��DPHULNDQLVFKH�*HULFKWH�YHUODQ�
JHQ�DXVGU�FNOLFK�GHQ�.DXVDOLWlWVQDFKZHLV�PLWWHOV�©(YHQW�6WXG\ª�
*XWDFKWHQ��GD�RKQH�GLHVH�0HWKRGH�QLFKW�]XYHUOlVVLJ�]ZLVFKHQ�GHQ�
EHKDXSWHWHQ�VFKlGLJHQGHQ�+DQGOXQJHQ�GHV�%HNODJWHQ�XQG�)UHPG�
HLQÀ�VVHQ��©FRQIRXQGLQJ�IDFWRUVª��YJO��GD]X�KLQWHQ�$EVFKQLWW�,,���
XQG�$EVFKQLWW�,,,������XQWHUVFKLHGHQ�ZHUGHQ�NDQQ��ZHOFKH�GHQ�%|U�
VHQNXUV�EHVWLPPHQ��YJO��In re Imperial Credit Industries, Inc. Secu-
rities Litigation,�����)�6XSS��G�������������&�'��&DO��������In re 
Oracle Sec. Litig.,�����)�6XSS������������±����1�'��&DO�������

piere2�]XU�=HLFKQXQJ�DQELHWHW�� LVW�HV� I�U� ,QYHVWRUHQ�]HQ�
WUDO�� GDVV� VLH� GLH� QRWZHQGLJHQ� ,QIRUPDWLRQVJUXQGODJHQ�
I�U� GHQ� ,QYHVWLWLRQVHQWVFKHLG� HUKDOWHQ� XQG� DQKDQG� GLH�
VHU� ,QIRUPDWLRQHQ�GDV� IDLUH�3UHLVQLYHDX�GHV�:HUWSDSLHUV�
VFKlW]HQ�N|QQHQ�� ,QYHVWRUHQ�VROOHQ�DQKDQG�GLHVHU� ,QIRU�
PDWLRQHQ�HQWVFKHLGHQ�N|QQHQ��RE�XQG�ZLHYLHO�.DSLWDO�VLH�
LQ�HLQH�8QWHUQHKPXQJ� LQYHVWLHUHQ�3�)DOOV�HV�QDFK�HLQHP�
%|UVHQJDQJ� RGHU� HLQHU� .DSLWDOHUK|KXQJ�� ]X� XQHUZDUWHW�
JURVVHQ�.XUVYHUlQGHUXQJHQ� �LQ�GHU�5HJHO� HLQHP�PDVVL�
YHQ� .XUVVWXU]�� NRPPW�� GHU� GXUFK� GDV� %HNDQQWZHUGHQ�
QHXHU� ,QIRUPDWLRQHQ� YHUXUVDFKW� ZXUGH�� O|VW� GLHV� XQWHU�
8PVWlQGHQ�HLQHQ�6WUHLW�XP�6FKDGHQHUVDW]DQVSU�FKH�DXV��
'DEHL�ZLUG�VLFK�GLH�)UDJH�VWHOOHQ��RE�GLH�YHUEUHLWHWHQ�,Q�
IRUPDWLRQHQ��]�%�� LQ�)RUP�GHV�(PLVVLRQVSURVSHNWV�RGHU�
lKQOLFKHQ�0LWWHLOXQJHQ��SÀLFKWZLGULJ�XQYROOVWlQGLJ�RGHU�
LUUHI�KUHQG� ZDUHQ� XQG� HLQHQ� VLJQL¿NDQWHQ� (LQÀXVV� DXI�
GHQ�%|UVHQNXUV�KDWWHQ���,Q�GHU�3UD[LV�N|QQHQ�KLHUEHL�HU�
KHEOLFKH�%HZHLVVFKZLHULJNHLWHQ�KLQVLFKWOLFK�GHU�.DXVDOL�
WlW�]ZLVFKHQ�GHU�EHKDXSWHWHQ�3ÀLFKWYHUOHW]XQJ�XQG�GHP�
6FKDGHQ� HQWVWHKHQ���'LH� JOHLFKHQ�3UREOHPH�ZLH� EHL� GHU�
3URVSHNWKDIWXQJ�EHVWHKHQ��ZHQQ�VLFK�,QYHVWRUHQ�LQ�LKUHQ�
,QYHVWLWLRQVHQWVFKHLGXQJHQ� DXI� IHKOHUKDIWH�%HULFKWH� YRQ�
$QDO\VWHQ�RGHU�5DWLQJ�$JHQWXUHQ�YHUODVVHQ�XQG�GDGXUFK�
HLQHQ�6FKDGHQ�HUOHLGHQ��

'LH�5HFKWVZLVVHQVFKDIWHQ�WXQ�VLFK�ELVODQJ�LQ�GHU�V\V�
WHPDWLVFKHQ�$QDO\VH�GHU�.DXVDOLWlW�EHL�)UDJHQ�GHU�+DI�
WXQJ�LP�.RQWH[W�GHV�.DSLWDOPDUNWV�VFKZHU��ZHQQ�HV�XP�
GLH�$XVZHUWXQJ� YRQ� ]DKOUHLFKHQ� �WHLOV� VLFK� JHJHQVHLWLJ�
ZLGHUVSUHFKHQGHQ� RGHU� PHKUGHXWLJHQ�� )DNWHQ� JHKW��� ,Q�

2 'LH�IROJHQGHQ�hEHUOHJXQJHQ�JHOWHQ�DXFK�I�U�:HUWUHFKWH�XQG�%XFK�
HIIHNWHQ�

3 9JO��$UW�� ���D� XQG�$UW�� �����25�� YJO��hans CasPar von der 
Crone��$NWLHQUHFKW��%HUQ������������1���II�

�� 'DEHL� LVW� HV� QLFKW� UHOHYDQW�� RE� GHU�(UZHUEHU� GHU�$NWLH� GLH�$NWLH�
JH]HLFKQHW�RGHU�NXU]�QDFK�GHP�%|UVHQJDQJ�JHNDXIW�KDW��YJO��%*(�
����,,,�����II���von der Crone��)1����������1���

�� 9JO��$UW������25��von der Crone��)1����������1����II�
�� 9JO��%*(����� ,,,� ���� II���8UWHLO� GHV�%XQGHVJHULFKWV� ����$XJXVW�

������ �3����������Catherine ChaMMartin/hans CasPar von 
der Crone�� .DXVDOLWlW� LQ� GHU� 3URVSHNWKDIWXQJ�� 6=:� ��� �������
���� II���Peter gauCh/WaLter r. sChLueP/susan eMMeneg-
ger��6FKZHL]HULVFKHV�2EOLJDWLRQHQUHFKW��%DQG�,,������$���=�ULFK�
%DVHO�*HQI�������1������I�

�� 9JO��david vaseLLa��'LH�+DIWXQJ�YRQ�5DWLQJDJHQWXUHQ��(LQ�%HL�
WUDJ� ]XU�([SHUWHQKDIWXQJ��'LVV�� =�ULFK�� =�ULFK�%DVHO�*HQI� ������
1����� II��bKQOLFKH�.DXVDOLWlWVIUDJHQ�EHVWHKHQ�DXFK�EHL�GHU�3U��
IXQJ��RE�HLQHU�3HUVRQ�HLQ�YHUZDOWXQJV��RGHU�VWUDIUHFKWOLFKHV�)HKO�
YHUKDOWHQ� �]�%�� ,QVLGHUKDQGHO�RGHU�.XUVPDQLSXODWLRQ�� LP�=XVDP�
PHQKDQJ�PLW�E|UVHQNRWLHUWHQ�:HUWSDSLHUHQ�YRU]XZHUIHQ� LVW��9JO��
$UW����H��$UW����I��$UW������$UW����D�%(+*�

�� 9JO��]�%��%*(�����,,,�����II���thoMas u. reutter��,32�±�$EODXI��
6WUXNWXU��+DIWXQJ�XQG�6FKDGORVKDOWXQJ�� LQ��7KRPDV�5HXWWHU�7KR�
PDV�:HUOHQ��+UVJ����.DSLWDOPDUNWWUDQVDNWLRQHQ�9,,,��=�ULFK�%DVHO�
*HQI�����������©.ODU�LVW�DOOHUGLQJV��GDVV�ZHGHU�GLHVHU�%HZHLV�QRFK�
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WLJ�VHLQ��-H�PHKU�6FKRNRODGH�JHJHVVHQ�ZLUG��GHVWR�PHKU�
JLEW�GHU�+HUVWHOOHU�GLHVHU�6FKRNRODGH�I�U�:HUEXQJ�DXV��,Q�
GLHVHP�%HLVSLHO�OLHJW�HV�DXI�GHU�+DQG��LQ�ZHOFKH�5LFKWXQJ�
GHU� 8UVDFKH�:LUNXQJV�=XVDPPHQKDQJ� OlXIW�� $EHU� EHL�
HLQHU�NRPSOH[HUHQ�'DWHQODJH�NDQQ�HV�YRUNRPPHQ��GDVV�
VLFK�GLHVHU�6FKOXVV�QLFKW�LQWXLWLY�]LHKHQ�OlVVW��'LHVH�%HL�
VSLHOH�]HLJHQ��GDVV�GLH�(UPLWWOXQJ�GHU�.DXVDOLWlW�DQKDQG�
HPSLULVFKHU� 0HWKRGHQ� DQVSUXFKVYROO� EOHLEW�� ,PPHUKLQ�
OLHIHUW� GLH�.RUUHODWLRQ� DEHU� HLQHQ�$QKDOWVSXQNW�� XP�GD�
UDXV�QDFKYROO]LHKEDU�XQG�SODXVLEHO�GLH�.DXVDOLWlW�]X�HU�
PLWWHOQ��(LQH�©(YHQW�6WXG\ª�O|VW�GDV�.DXVDOLWlWVSUREOHP�
LQ� GHU�5HJHO�PLW� HLQHU� VRJHQDQQWHQ� ©,QWUDGD\ª�$QDO\VH�
GHU�%|UVHQNXUVH��0LW�GLHVHU�$QDO\VH� OlVVW�VLFK�GHU�=HLW�
UDXP��LQ�ZHOFKHP�VLFK�HLQH�YHU|IIHQWOLFKWH�1DFKULFKW�DXI�
GHQ�%|UVHQNXUV�DXVZLUNW��H[DNW�PHVVHQ�XQG�DQKDQG�YRQ�
VWDWLVWLVFKHQ�.RQWUROOWHVWV�DXVZHUWHQ����(LQH�VFKQHOOH�XQG�
GHXWOLFKH�5HDNWLRQ�GHU�%|UVH�DXI�GLH�QHXH�1DFKULFKW�OLH�
IHUW�HLQHQ�NODUHQ�+LQZHLV�I�U�GDV�%HVWHKHQ�HLQHU�.DXVD�
OLWlW�

2. Welche Kausalität ist zu zeigen?

:HU�6FKDGHQHUVDW]�JHVW�W]W�DXI�HLQHQ�3URVSHNWKDIWXQJV�
WDWEHVWDQG� HUKDOWHQ�P|FKWH�� PXVV� QDFKZHLVHQ�� GDVV� GHU�
6FKlGLJHU�PLW� HLQHU� VFKXOGKDIWHQ� 3ÀLFKWYHUOHW]XQJ� GHP�
.OlJHU�HLQHQ�6FKDGHQ�YHUXUVDFKW�KDW����'LHVH�3ÀLFKWYHU�
OHW]XQJ�NDQQ�EHLVSLHOVZHLVH�EHLP�9HUEUHLWHQ�HLQHV�IHKOHU�
KDIWHQ�3URVSHNWV�RGHU�lKQOLFKHQ�0LWWHLOXQJHQ�RGHU�GXUFK�
GDV�8QWHUVFKODJHQ�ZLFKWLJHU�,QIRUPDWLRQHQ�JHVFKHKHQ��� 
$XFK� GLH� 8QWHUODVVXQJ� HLQHU� JHERWHQHQ�$NWXDOLVLHUXQJ�
GHV� 3URVSHNWV��ZHQQ� ©DODUPLHUHQGH�+LQZHLVHª� �EHU� GLH�
N�QIWLJH� *HVFKlIWVHQWZLFNOXQJ� HQWGHFNW� ZHUGHQ�� NDQQ�
KDIWXQJVEHJU�QGHQG� VHLQ���� 'HU� EHKDXSWHWH� 6FKDGHQ� HU�

�� 9JO�� Bricklayers & Trowel Int’l Pension Fund v. Credit Suisse 
Sec. (USA) LLC,�1R������������VW�&LU��0D\������������$EVFKQLWWH�
©%��6XPPDU\�-XGJPHQWª�XQG�©,,,��&RQFOXVLRQª�

�� 9JO�� arthur Meier-hayoz/Peter ForstMoser�� 6FKZHL]H�
ULVFKHV� *HVHOOVFKDIWVUHFKW�� ���� $��� %HUQ� ������ �� ��� 1� ���E� I���
1�����I���von der Crone��)1����������1���II���gauCh/sChLueP/
eMMenegger��)1�����1������II��=X�GHQ�+DIWXQJVYRUDXVVHW]XQJHQ�
EHL�5DWLQJ�$JHQWXUHQ�YJO��vaseLLa��)1�����1�����II��XQG�1�����II�

�� 9JO��%*(����� ,,,������%*(����� ,,,���� I��=X�GHQ�9RUDXVVHW]XQ�
JHQ�GHU�+DIWXQJ�DXV�(PLVVLRQVSURVSHNW�QDFK�$UW������25��$NWLHQ��
XQG�$UW�������25��$QOHLKHQVREOLJDWLRQHQ���YJO��+HLQULFK�+RQVHOO�
1HGLP�3HWHU�9RJW�5ROI�:DWWHU��+UVJ����%DVOHU�.RPPHQWDU��2EOLJD�
WLRQHQUHFKW�,,�����$���%DVHO�������QDFKIROJHQG�©%6.�25�,,�ver-
Fasserª���roLF Watter��$UW������1���II���von der Crone��)1�����
�����1���II�

�� 9JO��%*(�����,,,����II�� �3UD�����������1U������danieL daeniker/
steFan WaLLer�� .DSLWDOPDUNWEH]RJHQH� ,QIRUPDWLRQVSÀLFKWHQ�
XQG�+DIWXQJ��LQ�5ROI�+��:HEHU��+UVJ����9HUDQWZRUWOLFKNHLW�LP�8Q�
WHUQHKPHQVUHFKW��=�ULFK����������I���von der Crone��)1����������
1����XQG�1�����

WHQ� ,QVLGHUWUDQVDNWLRQHQ� VRZLH�0DUNWYHUKDOWHQ� XQG� GHU�
JOHLFKHQ�LP�.RQWH[W�GHU�%|UVH�EHWULIIW�12

II. Begriffliches zur Kausalität

1. Korrelation und Kausalität

%HL�VWDWLVWLVFKHQ�8QWHUVXFKXQJHQ�JLOW�HV�VWUHQJ�]ZLVFKHQ�
GHQ�%HJULIIHQ�©.RUUHODWLRQª�XQG�©.DXVDOLWlWª� ]X�XQWHU�
VFKHLGHQ�� (LQH� UHODWLY� KRKH� .RUUHODWLRQ� ]ZLVFKHQ� ]ZHL�
9DULDEOHQ� EHGHXWHW� QLFKW� QRWZHQGLJHUZHLVH�� GDVV� GLHVH�
EHLGHQ� 9DULDEOHQ� NDXVDO� PLWHLQDQGHU� ]XVDPPHQKlQJHQ��
(V�N|QQWH�EHLVSLHOVZHLVH�HLQH�GULWWH��ELVKHU�LQ�GHU�8QWHU�
VXFKXQJ� XQEHREDFKWHWH�� 9DULDEOH� PLW� GHU� EHREDFKWHWHQ�
9DULDEOH�NRUUHOLHUHQ�XQG�DOV�8UVDFKH�I�U�GLH�EHREDFKWHWH�
:LUNXQJ�NDXVDO�VHLQ��$OV�6FKXOEHLVSLHO�GLHQW�RIW�GHU�IRO�
JHQGH�)DOO�PLW�GHQ�9DULDEOHQ�©$Q]DKO�6W|UFKHª�XQG�GHU�
©*HEXUWHQUDWH� LQ�HLQHU�5HJLRQª��$QJHQRPPHQ�� LQ�HLQHU�
*HJHQG� PLW� HLQHU� JURVVHQ�$Q]DKO� 6W|UFKH� ZRKQHQ� ]X�
JOHLFK� DXFK�YLHOH� NLQGHUUHLFKH�)DPLOLHQ�� ,Q� GLHVHP�)DOO�
OlVVW�VLFK�DXV�6LFKW�GHU�6WDWLVWLN�EHREDFKWHQ��GDVV�GLH�$Q�
]DKO�6W|UFKH�PLW�GHU�*HEXUWHQUDWH� VLJQL¿NDQW�NRUUHOLHUW��
:LH�GLHVHV�%HLVSLHO�DOOHUGLQJV�]HLJW��$XV�HLQHU�.RUUHOD�
WLRQ�IROJW�QLFKW�QRWZHQGLJHUZHLVH�DXFK�HLQ�8UVDFKH�:LU�
NXQJV�=XVDPPHQKDQJ� UHVSHNWLYH� HLQH� .DXVDOLWlW�13� ,Q�
GLHVHP�)DOO�EHVWHKW�VWDWWGHVVHQ�HLQ�'ULWW�9DULDEOHQ�3URE�
OHP��©FRQIRXQGLQJ� IDFWRUVª���0LW�DQGHUHQ�:RUWHQ��(LQH�
DQGHUH� 9DULDEOH� DQVWHOOH� GHU� 6W|UFKH� LVW� I�U� GLH� *HEXU�
WHQUDWH�NDXVDO����(LQH�VROFKH�'ULWW�9DULDEOH�N|QQWH�GDULQ�
EHVWHKHQ��ZLH�©OlQGOLFKª� HLQH�5HJLRQ� LVW��'DV�KHLVVW�� MH�
OlQGOLFKHU�GLH�5HJLRQ�LVW��GHVWR�K|KHU�LVW�GLH�$Q]DKO�.LQ�
GHUJHEXUWHQ�XQG�GLH�$Q]DKO�6W|UFKH��'HV�:HLWHUHQ�VROOWH�
VLFK�GHU�/HVHU�HLQHU�6WDWLVWLN�EHZXVVW�VHLQ��GDVV�HLQH�VWD�
WLVFKH�.RUUHODWLRQ�QRFK�QLFKWV�GDU�EHU�DXVVDJW��LQ�ZHOFKH�
5LFKWXQJ� HLQH� HYHQWXHOOH� 8UVDFKH�:LUNXQJVEH]LHKXQJ�
IXQNWLRQLHUW��$XV�LQWXLWLYHU�6LFKW�LVW�HV�]ZDU�NODU��GDVV�EHL�
VSLHOVZHLVH�PLW� GHQ� VWHLJHQGHQ�:HUEHDXVJDEHQ� I�U� HLQH�
6FKRNRODGH�GHU�.RQVXP�GLHVHU�6FKRNRODGH�]XQLPPW��DXV�
6LFKW�GHU�6WDWLVWLN�N|QQWH�DOOHUGLQJV�DXFK�GHU�Y|OOLJ�XPJH�
NHKUWH�6FKOXVV�I�U�GLH�8UVDFKH�:LUNXQJVEH]LHKXQJ�ULFK�

12 9JO��GD]X�HWZD�Bricklayers & Trowel Int’l Pension Fund v. Credit 
Suisse Sec. (USA) LLC,�1R������������VW�&LU��0D\������������

13 9JO��herBert a. siMon��6SXULRXV�&RUUHODWLRQ��$�&DXVDO�,QWHUSUH�
WDWLRQ��-RXUQDO�RI� WKH�$PHULFDQ�6WDWLVWLFDO�$VVRFLDWLRQ������������
����II��*UXQGOHJHQG�GD]X��david huMe��$�7UHDWLVH�RI�+XPDQ�1D�
WXUH��/RQGRQ�����±������%RRN�,��3DUW�,,,��6HFWLRQ�;9���LQ��/HZLV�
$PKHUVW�6HOE\�%LJJH��+UVJ����2[IRUG�������1DFKGUXFN���DEUXIEDU�
XQWHU��KWWSV���DUFKLYH�RUJ�GHWDLOV�WUHDWLVHRIKXPDQQ��KXPHXRIW!�

�� 9JO��andy FieLd/jereMy MiLes/zoë FieLds��'LVFRYHULQJ�6WDWLV�
WLFV�8VLQJ�5��/RQGRQ����������
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)lOOHQ�ZLH� GLHVHQ� HLQH� ©%HZHLVQRWª� EHVWHKW���� 6WDWWGHV�
VHQ� EHGLHQW�PDQ� VLFK� LQ� GLHVHP�*HELHW� GHV� UHGX]LHUWHQ�
%HZHLVPDVVHV� GHU� �EHUZLHJHQGHQ� :DKUVFKHLQOLFKNHLW��
'HPQDFK� ©>«@� JLOW� HLQ� %HZHLV� DOV� HUEUDFKW�� ZHQQ� I�U�
GLH�5LFKWLJNHLW�GHU�6DFKEHKDXSWXQJ�QDFK�REMHNWLYHQ�*H�
VLFKWVSXQNWHQ� GHUDUW� JHZLFKWLJH� *U�QGH� VSUHFKHQ�� GDVV�
DQGHUH� GHQNEDUH�0|JOLFKNHLWHQ� YHUQ�QIWLJHUZHLVH� QLFKW�
PDVVJHEOLFK�LQ�%HWUDFKW�IDOOHQª����*HPlVV�%XQGHVJHULFKW�
JLOW�GDV�%HZHLVPDVV�GHU��EHUZLHJHQGHQ�:DKUVFKHLQOLFK�
NHLW�LQVEHVRQGHUH�I�U�GHQ�1DFKZHLV�GHV�QDW�UOLFKHQ�XQG�
GHV� K\SRWKHWLVFKHQ� .DXVDO]XVDPPHQKDQJV���� ,P� 6LQ�
QH� HLQHU� %HZHLVHUOHLFKWHUXQJ� KDW� VLFK� GDV�*HULFKW� ©PLW�
GHUMHQLJHQ�*HZLVVKHLW�]XIULHGHQ�]X�JHEHQ��GLH�QDFK�GHP�
JHZ|KQOLFKHQ�/DXI�GHU�'LQJH�XQG�GHU�/HEHQVHUIDKUXQJ�
YHUODQJW� ZHUGHQ� NDQQª���� 'LHVH� %HZHLVHUOHLFKWHUXQJ�
VHW]W� GDV� %XQGHVJHULFKW� LQ� GHQ� .RQWH[W� GHV� HI¿]LHQWHQ�
.DSLWDOPDUNWV�� ©8QWHU� GHU� $QQDKPH� HLQHV� HI¿]LHQWHQ�
.DSLWDOPDUNWHV�GDUI�GHU�(UZHUEHU�QlPOLFK�GDYRQ�DXVJH�
KHQ��GDVV�GLH�3UHLVELOGXQJ�DP�0DUNW�XQWHU�(LQEH]XJ�GHU�
,QIRUPD�WLRQHQ�DXV�GHP�(PLVVLRQVSURVSHNW� ]XVWDQGH�JH�
NRPPHQ� LVW��)UHLOLFK� LVW� LQ�GLHVHP�)DOO� LP�5DKPHQ�GHV�
:DKUVFKHLQOLFKNHLWVEHZHLVHV� ]X� EHU�FNVLFKWLJHQ�� GDVV�
LP�/DXIH�GHU�=HLW�DQGHUH�)DNWRUHQ�ZLH�QHXHUH�8QWHUQHK�
PHQVGDWHQ�� 3UHVVHEHULFKWH�� .RQMXQNWXUHLQVFKlW]XQJHQ��
SRVLWLYH� RGHU� QHJDWLYH�0DUNWVWLPPXQJ� HWF�� I�U� GLH�(LQ�
VFKlW]XQJ� GHV�:HUWSDSLHUV� EHVWLPPHQG�ZHUGHQ� N|QQHQ�
>«@�ª���'DPLW��EHUQLPPW�GDV�%XQGHVJHULFKW�GLH�,GHH�HL�
QHV�HI¿]LHQWHQ�.DSLWDOPDUNWV��GDV�KHLVVW��GDVV�GHU�0DUNW�
GLH�:HUWSDSLHUH� XQWHU� %HU�FNVLFKWLJXQJ� DOOHU� |IIHQWOLFK�
YHUI�JEDUHQ�,QIRUPDWLRQHQ�EHZHUWHW����'HU�.OlJHU�SUR¿�
WLHUW� GDPLW� YRQ� HLQLJHQ�%HZHLVHUOHLFKWHUXQJHQ��'LH�$Q�
IRUGHUXQJHQ� DQ�GLH�6XEVWDQWLLHUXQJ�G�UIHQ�KLHUEHL� QLFKW�
�EHUVSDQQW� ZHUGHQ�� GD� DQGHUQIDOOV� GLH� 3URVSHNWKDIWXQJ�
SUDNWLVFK�JDU�QLH�GXUFKJHVHW]W�ZHUGHQ�N|QQWH��'HU�.OlJHU�
VROO�EHZHLVHQ��GDVV�HU�VLFK�EHLP�.DXI�HLQHV�:HUWSDSLHUV�
DXI�HLQH� IDOVFKH�$QJDEH�HLQHV�3URVSHNWV�RGHU�lKQOLFKHQ�
0LWWHLOXQJ�YHUODVVHQ�KDW��,P�.RQWH[W�GHV�HI¿]LHQWHQ�.D�
SLWDOPDUNWV�VROO�GDV�KHLVVHQ��GDVV�HV�JUXQGVlW]OLFK�JHQ�JW��
ZHQQ�GHU�.OlJHU�]HLJW��GDVV�HU�GDV�:HUWSDSLHU�DQ�HLQHP�

�� 9JO��%*(�����,,,�����PLW�9HUZHLV�DXI�%*(�����,,,������vaseLLa 
�)1�����1�����II�

�� %*(�����,,,�����PLW�9HUZHLV�DXI�%*(�����,,,�����
�� 9JO��%*(�����,,,�����
�� %*(�����,,,�����P�Z�+Z�
�� %*(�����,,,������$XVODVVXQJ�GXUFK�9HUIDVVHU�
�� 9JO��von der Crone��)1����������1����I���sarah doBLer/hans 

CasPar von der Crone��$NWLYOHJLWLPDWLRQ�]XU�*HOWHQGPDFKXQJ�
YRQ�9HUDQWZRUWOLFKNHLWVDQVSU�FKHQ��6=:���������������II���%6.�
25�,,�roLF Watter �)1 �����$UW������1���D�

JLEW�VLFK�DXV�GHP�]X�KRKHQ�3UHLV��]X�GHP�GHU�$QOHJHU�HLQ�
:HUWSDSLHU�JHNDXIW�KDW�RGHU�DXV�GHP�]X�WLHIHQ�3UHLV��]X�
ZHOFKHP�HU�HLQ�:HUWSDSLHU�YHUNDXIW�KDW��%HL�HLQHP�3UR�
VSHNWIHKOHU�PXVV� GHU�.OlJHU� KLQVLFKWOLFK� GHV�.DXVDO]X�
VDPPHQKDQJV�]ZHL�$VSHNWH�EHZHLVHQ����(LQHUVHLWV�LVW�]X�
]HLJHQ��GDVV�GHU�3URVSHNWIHKOHU�I�U�GHQ�(UZHUE��RGHU�9HU�
NDXI��GHV�:HUWSDSLHUV� ]XP�HQWVSUHFKHQGHQ�3UHLV�NDXVDO�
ZDU�XQG�DQGHUHUVHLWV�LVW�]X�]HLJHQ��LQZLHIHUQ�GLH�3ÀLFKW�
YHUOHW]XQJ� DGlTXDW� NDXVDO� I�U� GHQ� JHOWHQG� JHPDFKWHQ�
6FKDGHQ�LVW�20 

9HUJOHLFKEDUH� .DXVDOLWlWVIUDJHQ� VWHOOHQ� VLFK� HEHQ�
IDOOV�EHL�GHU�+DIWXQJ�YRQ�5DWLQJ�$JHQWXUHQ��(LQ�$QOHJHU�
N|QQWH� EHKDXSWHQ�� HU� KDEH� HLQ�:HUWSDSLHU� ]X� WHXHU� JH�
NDXIW��GD�HU�VLFK�DXI�IDOVFKH�,QIRUPDWLRQHQ�HLQHU�5DWLQJ�
$JHQWXU�YHUODVVHQ�KDEH�21�'LHVHOEHQ�hEHUOHJXQJHQ�ODVVHQ�
VLFK�LP�0DUNWDXIVLFKWV��XQG�LP�6WUDIUHFKW�DQVWHOOHQ��$XFK�
LQ�GLHVHQ�5HFKWVJHELHWHQ�LVW�HV�]HQWUDO��HLQHQ�1DFKZHLV�]X�
HUEULQJHQ��GDVV�EHVWLPPWH�NRPPXQL]LHUWH�,QIRUPDWLRQHQ�
I�U� HLQH� 6WUDIEDUNHLW� RGHU� HLQ� DXIVLFKWVUHFKWOLFKHV� )HKO�
YHUKDOWHQ�UHOHYDQW�VLQG�22

3. Beweismass im effizienten Kapitalmarkt

3.1. Sicht des Bundesgerichts

'DV�]LYLOUHFKWOLFKH�5HJHOEHZHLVPDVV��©VWULNWHU�%HZHLVª���
G�K�� GDVV� MHPDQG� ]X� PLQGHVWHQV� ����� �EHU]HXJW�� GDVV�
HWZDV�]XWULIIW�� LVW�EHL�GHU�+DIWXQJ�LP�.RQWH[W�GHV�.DSL�
WDOPDUNWV� QLFKW� JHIRUGHUW�23� 'HUDUW� KRKH�$QIRUGHUXQJHQ�
ZlUHQ� EHLVSLHOVZHLVH� LP� 5DKPHQ� HLQHU� 3URVSHNWKDI�
WXQJVNODJH�RGHU�DXFK�EHL�GHU�+DIWXQJ�DXV�IDOVFKHU�,QIRU�
PDWLRQ� LP� .RQWH[W� GHV� .DSLWDOPDUNWHV� SUREOHPDWLVFK��
(V� OLHJW� LQ�GHU�1DWXU�GHU�6DFKH��GDVV�GHU�VWULNWH�%HZHLV�
LQ�GLHVHQ�)lOOHQ�NDXP�P|JOLFK�RGHU�]XPXWEDU�LVW�XQG�LQ�

�� 9JO��%*(�����,,,������%6.�25�,,�roLF Watter �)1 �����$UW������
1�����von der Crone��)1����������1����I�

20 9JO�� %*(� ���� ,,,� ���� II��� %6.�25� ,,�roLF Watter �)1 �����
$UW������1�����von der Crone��)1����������1����II�

21 9JO�� vaseLLa �)1� ��� 1� ���� II��� 1� ���� II�� P�Z�+Z��� Peter 
gauCh/WaLter r. sChLueP/jörg sChMid�� 6FKZHL]HULVFKHV�
2EOLJDWLRQHQUHFKW��$OOJHPHLQHU�7HLO��%DQG�,������$���=�ULFK�%DVHO�
*HQI�������1����E�II�

22 9JO��$UW����H��$UW����I��$UW�����XQG�$UW����D�%(+*��%RWVFKDIW�]XU�
bQGHUXQJ� GHV� %|UVHQJHVHW]HV� �%|UVHQGHOLNWH� XQG� 0DUNWPLVV�
EUDXFK��YRP�����$XJXVW�������%%O������������II���%6.�%(+*�
MiChaeL triPPeL/guido urBaCh��$UW�� ����6W*%�1���� II�� XQG�
$UW�����ELV�6W*%�1���II���]X�GHQ�DOWUHFKWOLFKHQ�6WUDIWDWEHVWlQGHQ���
danieL daeniker��)UDXG�RQ�WKH�0DUNHW��|NRQRPLVFKH�7KHRULHQ�
YRU�*HULFKW��*HV.5��������������PLW�ZHLWHUI�KUHQGHQ�+LQZHLVHQ�

23 9JO��%*(�����,,,������hans Peter WaLter��%HUQHU�.RPPHQ�
WDU��%HUQ������ �QDFKIROJHQG�©%.�:DOWHU� >)1���@»���$UW����=*%�
1�����II���gauCh/sChLueP/eMMenegger��)1�����1������



255
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©VHPL�VWURQJ�IRUPª�GHU�.DSLWDOPDUNWHI¿]LHQ]�VLQG�0lUN�
WH� LQIRUPDWLRQVHI¿]LHQW�� ZHQQ� GLH� DNWXHOOHQ� 3UHLVH� DOOH�
|IIHQWOLFK� YHUI�JEDUHQ� ,QIRUPDWLRQHQ� YROOVWlQGLJ� DEELO�
GHQ����'DV�KHLVVW��GDVV�DOOH�I�U�GHQ�.DSLWDOPDUNW�UHOHYDQ�
WHQ�,QIRUPDWLRQHQ��]�%��$NWLHQ�6SOLWV��*HZLQQH��*HZLQQ�
ZDUQXQJHQ�� 9HUOXVWH� RGHU� .DSLWDOHUK|KXQJHQ��� VREDOG�
VLH�YHU|IIHQWOLFKW�ZHUGHQ��LQ�GHQ�%|UVHQNXUV�HLQHV�:HUW�
SDSLHUV�HLQÀLHVVHQ�XQG�HQWVSUHFKHQG�HLQH�.XUVNRUUHNWXU�
EHZLUNHQ����'LH�©VHPL�VWURQJ�IRUPª�GHU�.DSLWDOPDUNWHI�
¿]LHQ]�LVW�YRQ�GLHVHQ�GUHL�0RGHOOHQ�ZDKUVFKHLQOLFK�GLH�
MHQLJH�PLW�GHQ�UHDOLVWLVFKVWHQ�0RGHOODQQDKPHQ��DXFK�GDV�
%XQGHVJHULFKW�YHUZHQGHW�GLH�©VHPL�VWURQJ�IRUPª��� 

'DV�.RQ]HSW� GHU� HI¿]LHQWHQ�.DSLWDOPlUNWH� LVW� LQGHV�
QLFKW� XQXPVWULWWHQ���� 'LH� PHLVWHQ� |NRQRPLVFKHQ� 7KHR�
ULHQ� EDVLHUHQ� GDUDXI�� GDVV� UDWLRQDO� DJLHUHQGH�0HQVFKHQ�
DXI� GHQ� :HUWSDSLHUPlUNWHQ� KDQGHOQ�� ,QIRUPDWLRQHQ� HL�
QLJHUPDVVHQ� YHUOlVVOLFK� YHUI�JEDU� VLQG� XQG� YHUVWDQGHQ�
ZHUGHQ����'HP�VHW]W�shLeiFer�HQWJHJHQ��GDVV�HV�$QOHJHU�
JLEW��GLH�HKHU�XQNULWLVFK�GHQ�5DWVFKOlJHQ�YRQ�DQJHEOLFKHQ�
©)LQDQ]JXUXVª� IROJHQ�� LKUH� ,QYHVWLWLRQHQ� QLFKW� RGHU� ]X�
ZHQLJ� GLYHUVL¿]LHUHQ�� JHZLQQEULQJHQGH�$NWLHQ� ]X� IU�K�
YHUNDXIHQ�RGHU�]X�ODQJH�DQ�VLQNHQGHQ�$NWLHQ�IHVWKDOWHQ��
(LQ�DQGHUHV�3UREOHP�EHVWHKW�GDULQ��GDVV�$QOHJHU�]X�KlX¿J�
$NWLHQNlXIH�XQG��YHUNlXIH�WlWLJHQ��GLH�OHW]WOLFK�GD]X�I�K�
UHQ��GDVV�I�U�GLH�$QOHJHU�VXEVWDQ]LHOOH�6WHXHUQ�DXI�GLHVHQ�
.DSLWDOJHZLQQHQ���VRZLH�7UDQVDNWLRQVJHE�KUHQ�DQIDOOHQ��

JHQ��DXFK�DXI�GLH�(QWZLFNOXQJ�YRQ�%|UVHQNXUVHQ��EHUWUDJHQ�XQG�
LVW�%HVWDQGWHLO�YRQ�PRGHUQHQ�5LVLNRPRGHOOHQ��'LH�%ODFN�6FKROHV�
)RUPHO�� GLH� I�U� GLH� 3UHLVEHVWLPPXQJ� YRQ�2SWLRQHQ� HLQ�ZHOWZHLW�
DQHUNDQQWHU�6WDQGDUG�LVW��VHW]W�YRUDXV��GDVV�VLFK�GLH�3UHLVH�GHU�]X�
XQWHUVXFKHQGHQ�9HUP|JHQVZHUWH�LQ�HLQHP�©UDQGRP�ZDONª�HQWZL�
FNHOQ��YJO��john C. huLL��2SWLRQV��)XWXUHV��DQG�RWKHU�'HULYDWHV��
���$���%RVWRQ��0$������������'HU�VWRFKDVWLVFKH�3UR]HVV�GHV�©UDQ�
GRP�ZDONª�KDW� MHGRFK�ZLHGHUXP�VHLQH�8UVSU�QJH� LQ�GHU�3K\VLN��
LP�VRJHQDQQWHQ�©:LHQHU�3UR]HVVª�E]Z��GHU�©%URZQVFKHQ�%HZH�
JXQJª�

�� 9JO��FaMa �)1 ���,�����II�
�� 9JO��FaMa �)1 ���,�����II��P�Z�+Z�
�� 9JO��%*(�����,,,������FaMa �)1 ���,�����II�������)�U�GLH�9HUEUHL�

WXQJ�GHU�©VHPL�VWURQJ�IRUPª�GHU�.DSLWDOPDUNWHI¿]LHQ]�VLQG�IROJHQ�
GH�*HULFKWVHQWVFKHLGXQJHQ�ZHJEHUHLWHQG��Basic Inc. v. Levinson, 
����8�6��������������Unger v. Amedisys Inc�,�����)��G������������WK 
&LU���������Halliburton Co. v. Erica P. John Fund, Inc.,�����6��&W��
����������8�6���������

�� 9JO��the eConoMist� )UHH�H[FKDQJH��0HWKRGV�IRU�DOO�0RPHQWV��
7KH� 1REHO� 3UL]H� LQ� (FRQRPLFV� 5HYHDOV� +RZ� /LWWOH� ZH� .QRZ�
DERXW� WKH� %HKDYLRXU� RI� 0DUNHWV�� �KWWS���ZZZ�HFRQRPLVW�FRP�
QHZV�¿QDQFH�DQG�HFRQRPLFV����������QREHO�SUL]H�HFRQRPLFV�
UHYHDOV�KRZ�OLWWOH�ZH�NQRZ�DERXW�EHKDYLRXU!������2NWREHU�������
ChaMMartin/von der Crone��)1���������II��P�Z�1Z�

�� 9JO��riChard a. Posner��(FRQRPLF�$QDO\VLV�RI�/DZ�����$���1HZ�
<RUN��1<�����������

�� ,Q� GHU� 6FKZHL]�P�VVHQ� QDW�UOLFKH� 3HUVRQHQ�.DSLWDOJHZLQQH� DXV�
:HUWSDSLHUWUDQVDNWLRQHQ� YHUVWHXHUQ�� ZHQQ� VLH� GHQ� +DQGHO� JH�
ZHUEVPlVVLJ� EHWUHLEHQ�� YJO�� (LGJHQ|VVLVFKHQ� 6WHXHUYHUZDOWXQJ��

EHVWLPPWHQ�7DJ�]X�HLQHP�EHVWLPPWHQ�3UHLV�JHNDXIW�KDW�30 
$XFK�EH]�JOLFK�GHU�)UDJH��RE�GHU�.OlJHU�GDV�:HUWSDSLHU�
]X�HLQHP�EHVWLPPWHQ�3UHLV�JHNDXIW�KlWWH��IDOOV�GLH�$QJDEH�
LP�3URVSHNW�ZDKUKHLWVJHPlVV�GDUJHVWHOOW�JHZHVHQ�ZlUH��
JLOW�GLHVHOEH�%HZHLVHUOHLFKWHUXQJ��'DV�%XQGHVJHULFKW�IRU�
GHUW�DEHU� I�U�GHQ�.OlJHU�]XPLQGHVW�GHQ�1DFKZHLV��GDVV�
HLQH�NRQNUHWH�,QIRUPDWLRQ�I�U�VHLQHQ�.DXIHQWVFKOXVV�PLW�
HLQHU�©�EHUZLHJHQGHQ�:DKUVFKHLQOLFKNHLWª�NDXVDO�ZDU�31 
:HQQ�LP�HI¿]LHQWHQ�.DSLWDOPDUNW�HLQH�IHKOHUKDIWH�,QIRU�
PDWLRQ�YHU|IIHQWOLFKW�ZLUG�XQG�GLHV�HLQHQ�(LQÀXVV�DXI�GHQ�
%|UVHQNXUV�KDW��LVW�GLHV�K|FKVWZDKUVFKHLQOLFK�GHU�)DOO�32

3.2. Kritik an der Theorie der effizienten  
Kapitalmärkte

gNRQRPHQ� XQWHUVFKHLGHQ� PLW� GHU� ©HI¿FLHQW�PDUNHW� K\�
SRWKHVLVª�GUHL�)RUPHQ�YRQ�.DSLWDOPDUNWHI¿]LHQ]��'LHVH�
XQWHUVFKHLGHQ�VLFK�GDQDFK��ZLH�YROOVWlQGLJ�,QIRUPDWLRQHQ�
LQ�GHQ�%|UVHQNXUVHQ�HQWKDOWHQ�VLQG��,Q�GHU�©VWURQJ�IRUPª�
KDEHQ� DOOH� .DSLWDOPDUNWWHLOQHKPHU� DOOH� H[LVWLHUHQGHQ�
�DXFK�QLFKW�|IIHQWOLFKHQ��,QIRUPDWLRQHQ�LPPHU�VRIRUW�]XU�
9HUI�JXQJ�XQG� HQWVSUHFKHQG�ELOGHQ� VLFK�GLHVH� ,QIRUPD�
WLRQHQ�LPPHU�VRIRUW�LP�%|UVHQNXUV�DE�33�)ROJW�PDQ�GLHVHU�
7KHRULH�� GDQQ� LVW� EHLVSLHOVZHLVH� GHU� ,QVLGHUKDQGHO� RGHU�
GLH� )DOVFKLQIRUPDWLRQ� GHV� .DSLWDOPDUNWHV� JlQ]OLFK� XQ�
P|JOLFK��GD�DOOH�GLH�JOHLFKHQ�,QIRUPDWLRQHQ�KDEHQ��,Q�GHU�
©ZHDN�IRUPª�LVW�HV�QLFKW�P|JOLFK��DQKDQG�GHU�$XVZHUWXQJ�
YRQ� KLVWRULVFKHQ� 'DWHQ� LUJHQGZHOFKH� 5�FNVFKO�VVH� DXI�
GLH�N�QIWLJH�%|UVHQNXUVHQWZLFNOXQJ�]X�]LHKHQ��'HU�.XUV�
HLQHV�:HUWSDSLHUV�HQWZLFNHOW�VLFK�GHPQDFK�JUXQGVlW]OLFK�
QDFK� GHP� 0XVWHU� HLQHV� ©UDQGRP� ZDONª���� *HPlVV� GHU�

30 9JO��%*(�����,,,�����������%6.�25�,,�roLF Watter �)1 �����
$UW������1���D��von der Crone��)1����������1����

31 9JO�� %*(� ���� ,,,� ���� II��� %6.�25� ,,�roLF Watter �)1 �����
$UW�� ����1� ��D��$QDORJ�vaseLLa �)1���� 1����� II���1� ���� II���
Martin kauFMann��%HZHLVI�KUXQJ�XQG�%HZHLVZ�UGLJXQJ��7DW�
VDFKHQIHVWVWHOOXQJ� LP� VFKZHL]HULVFKHQ�=LYLO��� 6WUDI�� XQG�9HUZDO�
WXQJVSUR]HVV��=�ULFK�6W��*DOOHQ�����������II�

32 'HU�1DFKZHLV�NDQQ�]XYHUOlVVLJ�PLW�GHU�KLHU�EHVSURFKHQHQ�©(YHQW�
6WXG\ª�HUEUDFKW��RGHU�ZLGHUOHJW��ZHUGHQ�

33 9JO��eugene F. FaMa, (I¿FLHQW� &DSLWDO�0DUNHWV��$�5HYLHZ� RI�
7KHRU\� DQG� (PSLULFDO�:RUN��7KH� -RXUQDO� RI� )LQDQFH�� ��� �������
����II�������II�

�� 9JO��FaMa �)1 ���, ����II��'HU�%HJULII�©UDQGRP�ZDONª�KDW�ZDKU�
VFKHLQOLFK� VHLQHQ� SRSXOlUVWHQ� 8UVSUXQJ� LQ� GHU� 3XEOLNDWLRQ� YRQ�
karL Pearson�� 7KH� 3UREOHP� RI� WKH� 5DQGRP�:DON�� 1DWXUH�� ���
������������'DV�%HLVSLHO�YRQ�Pearson LVW� VHKU�DQVFKDXOLFK��(LQ�
0DQQ� VWDUWHW� YRP� HLQHP� EHVWLPPWHQ� 3XQNW� XQG� OlXIW� JHQDX� HLQ�
<DUG�LQ�HLQH�EHOLHELJH�5LFKWXQJ��DQVFKOLHVVHQG�GUHKW�HU�VLFK�LQ�HL�
QHP�]XIlOOLJHQ�:LQNHO�XQG�OlXIW�HLQ�ZHLWHUHV�<DUG�LQ�HLQHU�JHUDGHQ�
/LQLH��0DQ�NDQQ�VLFK�GLH�%HZHJXQJ�VR�YRUVWHOOHQ��ZLH�ZHQQ�HLQ�
EHWUXQNHQHU�0DQQ�LQ�GHU�1DFKW�]X�)XVV�QDFK�+DXVH�WRUNHOQ�P|FK�
WH��'LHVHU�VWRFKDVWLVFKH�3UR]HVV�OlVVW�VLFK��PLW�HLQLJHQ�$QSDVVXQ�
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QDFK�HLQHP�]XIlOOLJHQ�3UR]HVV��GHP�©UDQGRP�ZDONª��IRUW�
ODXIHQG�HQWZLFNHOQ��GDQQ�VLQG�EHLVSLHOVZHLVH�6FKDGHQHU�
VDW]DQVSU�FKH�DXV�HLQHP�IDOVFKHQ�3URVSHNW��DXV�IDOVFKHQ�
5DWLQJ�%HULFKWHQ�RGHU�HWZD�DXFK�GLH�6WUDIEDUNHLW�ZHJHQ�
GHU�$XVQ�W]XQJ�HLQHU�,QVLGHULQIRUPDWLRQ�NDXP�]X�UHFKW�
IHUWLJHQ��GD�HV�DXIJUXQG�GHV�=XVWDQGHNRPPHQV�HLQHV�=X�
IDOOVHUJHEQLVVHV�DQ�HLQHU�QDW�UOLFKHQ�.DXVDOLWlW�]ZLVFKHQ�
GHU�+DQGOXQJ�XQG�GHP�+DQGOXQJVHUIROJ�UHVSHNWLYH�GHP�
HLQJHWUHWHQHQ�6FKDGHQ�IHKOW��:LOO�PDQ�GLHVH�]LYLO���VWUDI��
XQG� YHUZDOWXQJVUHFKWOLFKHQ� 1RUPHQ� DQZHQGHQ�� VR� LVW�
]ZLQJHQG�DXI�GDV��XPVWULWWHQH��0RGHOO�GHU�©VHPL�VWURQJ�
IRUPª�.DSLWDOPDUNWHI¿]LHQ]�DE]XVW�W]HQ��'DV�)HVWKDOWHQ�
DP�.RQ]HSW�GHU�HI¿]LHQWHQ�.DSLWDOPlUNWH�HUP|JOLFKW�HV�
]XGHP�� PLWWHOV� DXVJHNO�JHOWHQ� HPSLULVFKHQ� 0HWKRGHQ��
ZLH�HWZD�GHU�©(YHQW�6WXG\ª��GLH�.DXVDOLWlW�]ZLVFKHQ�EH�
VWLPPWHQ�8UVDFKHQ�XQG�:LUNXQJHQ�JHQ�JHQG�YHUOlVVOLFK�
]X� ]HLJHQ� �RGHU� ]X� ZLGHUOHJHQ�� XQG� ]X� EHXUWHLOHQ�� 8P�
IHVW]XVWHOOHQ��RE�HLQ�HI¿]LHQWHU�.DSLWDOPDUNW�EHVWHKW�� LVW�
HV� Q�W]OLFK�� LQVEHVRQGHUH� IROJHQGH� )DNWRUHQ� ]X� EHU�FN�
VLFKWLJHQ������GDV�Z|FKHQWOLFKH�+DQGHOVYROXPHQ�JHPHV�
VHQ� DOV� 3UR]HQWVDW]� GHU� WRWDO� DXVVWHKHQGHQ�:HUWSDSLHUH��
���� GLH�$Q]DKO� GHU�:HUWSDSLHUDQDO\VWHQ�� GLH� GDV� EHWUHI�
IHQGH�:HUWSDSLHU� YHUIROJHQ� XQG� DXFK� GDU�EHU� %HULFKWH�
YHU|IIHQWOLFKHQ�� ���� GLH�%|UVHQNDSLWDOLVLHUXQJ� HLQHU�8Q�
WHUQHKPXQJ�� ���� GLH� 'LIIHUHQ]� ]ZLVFKHQ� $QNDXIV�� XQG�
9HUNDXIVSUHLV�HLQHV�:HUWSDSLHUV�XQG�����GDV�+DQGHOVYR�
OXPHQ�GHU�$NWLHQ��RKQH�GDV�YRQ� ,QVLGHUQ�JHKDOWHQH�$N�
WLHQ�9ROXPHQ�PLW]X]lKOHQ����'LHVH�$XI]lKOXQJ� LVW� QLFKW�
HUVFK|SIHQG��-HGRFK�NDQQ�HWZD�HLQ�KRKHV�Z|FKHQWOLFKHV�
+DQGHOVYROXPHQ�HLQ�,QGL]�GDI�U�VHLQ��GDVV�GHU�0DUNW�I�U�
HLQH�EHVWLPPWH�$NWLH�HI¿]LHQW�LVW��)DOOV�DOOHUGLQJV�I�U�GLH�
VHOEH�$NWLH�NHLQ�HLQ]LJHU�$QDO\VWHQEHULFKW�YHU|IIHQWOLFKW�
ZLUG��GDQQ�N|QQWH�GLHV�GDUDXI�KLQGHXWHQ��GDVV�GHU�0DUNW�
I�U�HLQH�EHVWLPPWH�$NWLH�HKHU�YRQ�JHULQJHU�(I¿]LHQ]�LVW��
'LH�YRUDQVWHKHQG�DXIJHI�KUWHQ�,QGL]LHQ�VLQG�GDEHL�QLFKW�
DOV�¿[H�&KHFNOLVWH��VRQGHUQ�DOV�$XVOHJXQJVKLOIH�]XU�IUHLHQ�
:�UGLJXQJ�GHU�)DNWHQ�DQ]XZHQGHQ��� 

4. Beweisführung und Beweislast-
verteilung

5HJHOPlVVLJ�ZLUG�EHL�GHU�+DIWXQJ�LP�.RQWH[W�GHV�.DSL�
WDOPDUNWV�GLH�)UDJH�DXIJHZRUIHQ��RE�VLFK�GHU�.OlJHU�EHL�
VHLQHQ� ,QYHVWLRQVHQWVFKHLGXQJHQ� WDWVlFKOLFK� DXI� GLH� IDO�
VFKHQ� ,QIRUPDWLRQHQ� GHV� %HNODJWHQ� YHUODVVHQ� KDW� RGHU�
RE�DQGHUH�*U�QGH�I�U�GLH�(QWVFKHLGXQJ�DXVVFKODJJHEHQG�
ZDUHQ��'LHVH�%HZHLVI�KUXQJ�LVW�LQ�GHU�7DW�DQVSUXFKVYROO��

�� 9JO��Unger v. Amedisys Inc.,�����)��G���������±�����WK�&LU��������
�� 9JO��Unger v. Amedisys Inc�������)��G���������±�����WK�&LU��������

ZHOFKH�GLH�,QYHVWRUHQ�LQ�LKUHQ�$QODJHHQWVFKHLGHQ�XQJH�
Q�JHQG�EHU�FNVLFKWLJWHQ����0LW�DQGHUHQ�:RUWHQ��=XP�7HLO�
PLVVDFKWHQ� ,QYHVWRUHQ� HOHPHQWDUH� (QWVFKHLGXQJVUHJHOQ�
XQG�(UNHQQWQLVVH�GHU�:LUWVFKDIWVZLVVHQVFKDIWHQ��

=XJHJHEHQHUPDVVHQ� LVW� HV� DQVSUXFKVYROO�� LQ� GLHVHU�
7KHPDWLN� �EHUKDXSW� HLQH� HLQKHLWOLFKH� 0HLQXQJ� LQ� GHQ�
:LUWVFKDIWVZLVVHQVFKDIWHQ� DXV]XPDFKHQ�� GD� KLHU]X� VLFK�
JHJHQVHLWLJ� ZLGHUVSUHFKHQGH� 7KHRULHQ� YHU|IIHQWOLFKW�
ZXUGHQ��'DEHL�ZXUGH�HUVW������GHU�1REHOSUHLV�I�U�:LUW�
VFKDIWVZLVVHQVFKDIWHQ� DQ� GUHL�gNRQRPHQ� YHUOLHKHQ�� GLH�
VLFK� JHJHQVHLWLJ� ZLGHUVSUHFKHQGH� 7KHRULHQ� YRUJHVFKOD�
JHQ�KDWWHQ��eugene FaMa�XQG�Lars Peter hansen�WHLOWHQ�
LP� VHOEHQ� -DKU� GHQ� 1REHOSUHLV� I�U� :LUWVFKDIWVZLVVHQ�
VFKDIWHQ�PLW� GHP� VFKlUIVWHQ�.ULWLNHU� LKUHU�7KHRULH��PLW�
roBert shiLLer��� FaMa� XQG�hansen� YHUWUHWHQ�PLW� LKUHU�
HPSLULVFKHQ� )RUVFKXQJ� GLH�0HLQXQJ�� GDVV�0lUNWH� HI¿�
]LHQW�VLQG��GLHVHOEH�$QVLFKW�YHUWULWW�DXFK�GDV�6FKZHL]HUL�
VFKH�%XQGHVJHULFKW����'HPQDFK�VROOHQ�DOOH�YRUKDQGHQHQ�
,QIRUPDWLRQHQ�LP�%|UVHQNXUV�EHU�FNVLFKWLJW�VHLQ��*HUDGH�
GLH�JHJHQWHLOLJH�$QVLFKW�KLHU]X�YHUWULWW�shiLLer��GHU�VFKRQ�
PHKUHUH� 0DOH� DXI� GLH� ([LVWHQ]� YRQ� ,QYHVWLWLRQVEODVHQ�
KLQZLHV����%HL�HLQHU� ,QYHVWLWLRQVEODVH�±�GDUXQWHU� LVW�HLQH�
PDVVLYH� hEHUEHZHUWXQJ� GHU� %|UVHQNXUVH� ]X� YHUVWHKHQ��
GLH�LQ�NDXP�HLQHU�5HODWLRQ�]X�GHQ�IXQGDPHQWDOHQ�:HUWHQ�
GHU�8QWHUQHKPXQJHQ�VWHKW�±�KDQGHOW�HV�VLFK�LQGHV�XP�HLQ�
3KlQRPHQ�� GDV� EHL� HI¿]LHQWHQ� 0lUNWHQ� QLFKW� DXIWUHWHQ�
GDUI�� GD� HI¿]LHQWH�0lUNWH� MD� JHUDGH� DOOH� ,QIRUPDWLRQHQ�
LP�0DUNW�EHU�FNVLFKWLJHQ�VROOWHQ��=XGHP�YHUWUHWHQ�FaMa 
XQG�hansen�GLH�$QVLFKW��GDVV�0lUNWH�GHUDUW�HI¿]LHQW�VLQG��
GDVV�VLFK�DXV�GHQ�YHU|IIHQWOLFKWHQ�'DWHQ��EHUKDXSW�NHLQH�
9RUKHUVDJHQ�PDFKHQ�ODVVHQ��LQ�ZHOFKH�5LFKWXQJ�VLFK�HLQH�
$NWLH�EHZHJHQ�ZLUG��� shiLLer NDP�LQ�VHLQHP�LP�VHOEHQ�
-DKU�PLW�GHP�1REHOSUHLV�DXVJH]HLFKQHWHQ�$XIVDW]�JHUDGH�
]XP�JHJHQWHLOLJHQ�6FKOXVV��� 

-H� QDFKGHP�� ZHOFKHU� 7KHRULH� VLFK� GHU� *HVHW]JHEHU�
XQG� GLH� *HULFKWH� DQVFKOLHVVHQ�� LVW� GHU� .DXVDOLWlWVQDFK�
ZHLV� I�U� ]LYLO��� VWUDI�� RGHU� YHUZDOWXQJVUHFKWOLFKH�7DWEH�
VWlQGH�UHODWLY�OHLFKW�RGHU�JlQ]OLFK�XQP|JOLFK�HUEULQJEDU��
:HQQ� VLFK� EHLVSLHOVZHLVH� %|UVHQNXUVH� �EHUKDXSW� QLFKW�
YRUKHUKHUVDJHQ�ODVVHQ�RGHU�VLFK�GLH�%|UVHQNXUVH�RKQHKLQ�

.UHLVVFKUHLEHQ� 1U�� ���� *HZHUEVPlVVLJHU� :HUWVFKULIWHQKDQGHO��
����-XOL������

�� 9JO��andrei shLeiFer��,QHI¿FLHQW�0DUNHWV��$Q�,QWURGXFWLRQ�WR�%H�
KDYLRUDO�)LQDQFH��2[IRUG����������

�� 9JO��the eConoMist �)1 ���������2NWREHU������
�� 9JO��%*(�����,,,�����
�� 9JO��the eConoMist �)1 ���������2NWREHU������
�� 9JO. the eConoMist �)1 ���������2NWREHU������
�� 9JO��roBert j. shiLLer��'R�6WRFN�3ULFHV�0RYH�7RR�0XFK�WR�%H�

-XVWL¿HG� E\� 6XEVHTXHQW� &KDQJHV� LQ� 'LYLGHQGV"�� 7KH� $PHULFDQ�
(FRQRPLF�5HYLHZ���������������II�
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HLQJHÀRVVHQ� VLQG���� HQWVSUHFKHQG� EHVWHKW� HLQH� LQGLUHN�
WH�.DXVDOLWlW��'LHVH� LQGLUHNWH�.DXVDOLWlW�NDQQ�HQWVWHKHQ��
ZHQQ� IDOVFKH� 3URVSHNWLQIRUPDWLRQHQ� �RGHU� DQGHUH� 0LW�
WHLOXQJHQ�� HLQHQ� VLJQL¿NDQWHQ� (LQÀXVV� DXI�$QODJHHPS�
IHKOXQJHQ��$QDO\VWHQEHULFKWH� XVZ�� KDEHQ� XQG� GDPLW� GLH�
DOOJHPHLQH� $QODJHVWLPPXQJ� LP� 0DUNW� ZHVHQWOLFK� YHU�
lQGHUQ���� 'HU� %HNODJWH� N|QQWH� GLH� EHKDXSWHWH� LQGLUHNWH�
.DXVDOLWlW�PLW� GHP�$UJXPHQW� NRQWHUQ�� GHU�.OlJHU� KDEH�
VHLQHQ�$QODJHHQWVFKHLG�©LP�VWLOOHQ�.lPPHUOHLQª�JHWURI�
IHQ��G�K��RKQH�,QIRUPDWLRQ�YRQ�DXVVHQ�RGHU�VRJDU��EHYRU�
GLH�IDOVFKH�,QIRUPDWLRQ�YHU|IIHQWOLFKW�ZXUGH����'HV�:HL�
WHUHQ� N|QQWHQ� GLH� IDOVFKHQ�$QJDEHQ� GHQ�.DXIHQWVFKHLG�
JDU�QLFKW�EHHLQÀXVVW�KDEHQ����ZHLO�HWZD�DQGHUH�,QIRUPD�
WLRQHQ�YRQ�'ULWWHQ�I�U�GHQ�.DXIHQWVFKHLG�ZHVHQWOLFK�ZD�
UHQ��]�%��,QIRUPDWLRQHQ�DXV�GHU�3UHVVH�VWDWW�GHU�IDOVFKHQ�
,QIRUPDWLRQHQ� DXV� GHP�3URVSHNW� GHV�%HNODJWHQ����$XFK�
PLW�GHU�8QWHUEUHFKXQJ�GHV�.DXVDO]XVDPPHQKDQJV��]�%��
GHU�.OlJHU� NDQQWH�GLH�8QULFKWLJNHLW� GHU� YRP�%HNODJWHQ�
YHU|IIHQWOLFKWHQ� ,QIRUPDWLRQ�� OlVVW� VLFK� ]XJXQVWHQ� GHV�
%HNODJWHQ�DUJXPHQWLHUHQ����(LQ�ZHLWHUHV�3UREOHP�LP�=X�
VDPPHQKDQJ�PLW�GHU�.DXVDOLWlW�EHVWHKW�LQ�GHU�)UDJH��RE�
GLH�IDOVFKH�,QIRUPDWLRQ�WDWVlFKOLFK�]X�HLQHP�6FKDGHQ�LP�
JHOWHQG�JHPDFKWHQ�$XVPDVV� I�KUWH����bXVVHUH�)DNWRUHQ��
ZHOFKH�QLFKWV�PLW�GHQ�WlXVFKHQGHQ�$QJDEHQ�GHV�%HNODJ�
WHQ�]X�WXQ�KDEHQ��EHLVSLHOVZHLVH�GDV�=LQVQLYHDX��GLH�.RQ�
MXQNWXUODJH�RGHU�DQGHUH�PDNUR|NRQRPLVFKH�'HWHUPLQDQ�
WHQ��G�UIHQ�GLH�6FKDGHQVEHUHFKQXQJ�QLFKW�YHU]HUUHQ��(V�
G�UIHQ�OHGLJOLFK�WlXVFKHQGH�,QIRUPDWLRQHQ�GHV�%HNODJWHQ��
GLH� I�U� GHQ� GXUFK� LKQ� YHUXUVDFKWHQ� 6FKDGHQ�ZHVHQWOLFK�
VLQG�� LQ� GLH�$QDO\VH� HLQÀLHVVHQ���� 'LH� .DXVDOLWlW� IHKOW��
ZHQQ�GHU�6FKDGHQ�DXFK�EHL�GHU�([LVWHQ]� HLQHV�PlQJHO�
IUHLHQ�3URVSHNWV�RGHU�HLQHU�PlQJHOIUHLHQ�0LWWHLOXQJ�HQW�
VWDQGHQ�ZlUH����6FKOLHVVOLFK�LVW�LP�.RQWH[W�GHV�HI¿]LHQWHQ�
.DSLWDOPDUNWV�GHU�=HLWVSDQQH�]ZLVFKHQ�GHU�3ÀLFKWYHUOHW�
]XQJ�XQG�GHP�6FKDGHQVHLQWULWW�HLQH�PDVVJHEOLFKH�%HGHX�

�� 9JO��%*(�����,,,������8UWHLO�GHV�%XQGHVJHULFKWV�YRP�����$XJXVW�
������(�������daeniker��)1����������I�

�� 9JO��%6.�25�,,�roLF Watter �)1 �����$UW������1�����von der 
Crone��)1����������1����I���daeniker �)1����������I�

�� 9JO��%6.�25�,,�roLF Watter �)1 �����$UW������1����
�� 9JO�� %*(� ���� ,,,� ���� I��� %6.� 25� ,,�roLF Watter �)1 �����

$UW������1�����daeniker �)1 22�, ����
�� 9JO��%*(�����,,,������%6.�25�,,�roLF Watter �)1 �����$UW������

1�����daeniker �)1 ���, ����
�� 9JO��%6.�25�,,�roLF Watter �)1 �����$UW������1�����BöCkLi 

�)1�����������1���D�
�� 9JO��%6.�25�,,�roLF Watter �)1 �����$UW������1���D��BöCkLi 

�)1�����������1����
�� 9JO��%6.�25�,,�roLF Watter �)1 �����$UW������1���D��von der 

Crone��)1����������1����II�
�� 9JO��%6.�25�,,�roLF Watter �)1 �����$UW������1���D�

(LQ�7HLO�GHU�VFKZHL]HULVFKHQ�/HKUH�IRUGHUW�KLHU]X�GLH�$Q�
ZHQGXQJ� HLQHU� DQ� GDV� 8�6��DPHULNDQLVFKH� %XQGHVUHFKW�
DQJHOHKQWH�%HZHLVODVWXPNHKU��GLH�VRJHQDQQWH�©)UDXG�RQ�
WKH�0DUNHW�7KHRU\ª����'LH�©)UDXG�RQ�WKH�0DUNHW�7KHRU\ª�
IXVVW� JHPlVV�Basic Inc. v. Levinson� DXI� GHU�+\SRWKHVH��
GDVV�LQ�HLQHP�RIIHQHQ�XQG�HQWZLFNHOWHQ�:HUWSDSLHUPDUNW�
GHU�3UHLV�HLQHU�JHKDQGHOWHQ�$NWLH�GXUFK�GLH�]XU�9HUI�JXQJ�
VWHKHQGHQ�,QIRUPDWLRQHQ�EH]�JOLFK�HLQHU�8QWHUQHKPXQJ�
XQG�LKU�*HVFKlIW�JHSUlJW�ZLUG��'HU�.DXVDO]XVDPPHQKDQJ�
]ZLVFKHQ� GHU� VFKlGLJHQGHQ�+DQGOXQJ� GHV�%HNODJWHQ� LQ�
)RUP�HLQHU� IHKOHUKDIWHQ�0LWWHLOXQJ�XQG�GHV�:HUWSDSLHU�
NDXIV��E]Z���YHUNDXIV��LVW�QDFK�GLHVHU��7KHRULH�NHLQHVZHJV�
ZHQLJHU�EHGHXWVDP�DOV�ZHQQ�VLFK�MHPDQG��RKQH�GLH�IHK�
OHUKDIWH�0LWWHLOXQJ�]X�OHVHQ��GLUHNW�DXI�HLQHQ�:HUWSDSLHU�
NXUV� YHUOlVVW�� GHVVHQ� 3UHLV� VLFK� DXIJUXQG� LUUHI�KUHQGHU�
,QIRUPDWLRQHQ� JHELOGHW� KDW���� 'HP]XIROJH� ZHUGHQ� WlX�
VFKHQGH�$XVVDJHQ� QLFKW� QXU� GHQ�.DSLWDOPDUNW�� VRQGHUQ�
OHW]WOLFK�DXFK�LQ�NRQNUHWHQ�)lOOHQ�:HUWSDSLHUNlXIHU�RGHU�
�YHUNlXIHU� VFKlGLJHQ� �©GHIUDXGª��� 'LH� ©)UDXG� RQ� WKH�
0DUNHW�7KHRU\ª�EHGHXWHW�HLQH�%HZHLVODVWXPNHKU��GLH�DO�
OHUGLQJV�ELVKHU�YRP�6FKZHL]HULVFKHQ�%XQGHVJHULFKW�QLFKW�
DQHUNDQQW�ZLUG����*HPlVV�GHU�KHUUVFKHQGHQ�/HKUH�LVW�]X�
YHUPXWHQ��GDVV�GHU�$QOHJHU�DXIJUXQG�GHU�YRP�%HNODJWHQ�
YHU|IIHQWOLFKWHQ�IDOVFKHQ�$QJDEHQ�]X�YLHO�I�U�HLQH�$NWLH�
EH]DKOW��E]Z��GLH�6FKlGLJXQJ�NDXVDO�YHUXUVDFKW��KDW��RGHU�
LP�XPJHNHKUWHQ�)DOO�GLH�$NWLH�]X�J�QVWLJ�YHUNDXIW�KDW���� 
,Q�GHU�6FKZHL]�NDQQ�GHU�%HNODJWH�DXIJUXQG�GHU�ELVKHUL�
JHQ�%XQGHVJHULFKWVSUD[LV�EHWUHIIHQG�GLH�1LFKWJHOWXQJ�GHU�
%HZHLVODVWXPNHKU� WKHRUHWLVFK�HLQZHQGHQ��GDVV�GHU�.Ol�
JHU�GLH�YRP�%HNODJWHQ�YHU|IIHQWOLFKWHQ��WlXVFKHQGHQ�,Q�
IRUPDWLRQHQ�JDU�QLFKW�JHOHVHQ�KDW����:HQQ�HLQ�(UZHUEHU��
RKQH�GHQ�(PLVVLRQVSURVSHNW�]X�OHVHQ��:HUWSDSLHUH�]HLFK�
QHW� RGHU� VSlWHU� NDXIW� XQG� VLFK�GDEHL� DXI�GLH� DOOJHPHLQH�
$QODJHVWLPPXQJ� LP� HI¿]LHQWHQ� .DSLWDOPDUNW� YHUODVVHQ�
KDW�� GDUI� HU� VLFK� ]XPLQGHVW� GDUDXI� EHUXIHQ�� GDVV� GLH� ,Q�
IRUPDWLRQHQ�GHV�(PLVVLRQVSURVSHNWV� LQ�GLH�3UHLVELOGXQJ�

�� 9JO��%6.�25�,,�roLF Watter �)1 �����$UW������1���D��Peter 
BöCkLi�� 6FKZHL]HU�$NWLHQUHFKW�� ���$��� =�ULFK�%DVHO�*HQI� ������
�����1����P�Z�+Z��,P�(UJHEQLV�lKQOLFK��(UOlXWHUQGHU�%HULFKW�YRP�
����-XQL������]XU�9HUQHKPODVVXQJVYRUODJH�]XP�%XQGHVJHVHW]��EHU�
GLH�)LQDQ]GLHQVWOHLVWXQJHQ��),'/(*��XQG�]XP�%XQGHVJHVHW]��EHU�
GLH�)LQDQ]LQVWLWXWH� �),1,*�������(LQH� WHLOZHLVH� DEZHLFKHQGH�$Q�
VLFKW�YHUWULWW�daeniker �)1 ���, ���.

�� 9JO��Basic Inc. v. Levinson,�����8�6�������������������GRUW�DXV�Peil 
v. Speiser,�����)���G�����������±�������G�&LU���������YJO��daeni-
ker��)1����������II�

�� 9JO��%*(�����,,,������%6.�25�,,�roLF Watter �)1 �����$UW������
1���D�

�� 9JO��%6.�25�,,�roLF Watter �)1 �����$UW������1���D��BöCkLi 
�)1�����������1�����D�0��%*(�����,,,�����

�� 9JO��%*(�����,,,������%6.�25�,,�roLF Watter �)1 �����$UW������
1�����daeniker �)1 ���, ����I�
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III. Vorschlag: Nachweis der Kausalität 
mittels «Event Study»

1. «Event Study»-Methode 

'LH�©(YHQW�6WXG\ª�VHW]W�YRUDXV��GDVV�.DSLWDOPlUNWH� LQ�
IRUPDWLRQVHI¿]LHQW�VLQG���XQG�EDVLHUW�DXI�GHU�5HJUHVVLRQV�
DQDO\VH��HLQHP�,QVWUXPHQW�GHU�,QIHUHQ]VWDWLVWLN����(V�JHKW�
EHL�GHU�5HJUHVVLRQVDQDO\VH�GDUXP��HLQH�%H]LHKXQJ�]ZL�
VFKHQ� HLQHU� XQDEKlQJLJHQ�9DULDEOHQ� �]�%�� ©IHKOHUKDIWHU�
(PLVVLRQVSURVSHNWª�� XQG� HLQHU� RGHU�PHKUHUHQ� DEKlQJL�
JHQ�9DULDEOHQ��]�%��©%|UVHQNXUVª��]X�XQWHUVXFKHQ����0LW�
GHU�5HJUHVVLRQVDQDO\VH�ODVVHQ�VLFK�+\SRWKHVHQ�YHUL¿]LH�
UHQ� RGHU� IDOVL¿]LHUHQ��� XQG� HV� ODVVHQ� VLFK�.RUUHODWLRQHQ�
]ZLVFKHQ�GLHVHQ�9DULDEOHQ�TXDQWL¿]LHUHQ�VRZLH�3URJQR�
VHQ� HUVWHOOHQ���� 5HJUHVVLRQVDQDO\VHQ� VLQG� HLQ� IHVWHU� %H�
VWDQGWHLO�GHU�1DWXU��XQG�:LUWVFKDIWVZLVVHQVFKDIWHQ��ZR�
EHL�GLHVH�0HWKRGHQ�DXFK�LQ�GHU�PHGL]LQLVFKHQ�)RUVFKXQJ�
$QZHQGXQJ� ¿QGHQ���� /DXW WaLter� VLQG� GLH� ©*HVHW]H�
GHU�:LVVHQVFKDIW� XQG� GHU� /RJLN� >«@� ZHGHU� XQWHU� %H�
ZHLV�]X�VWHOOHQ�QRFK�HLQHP�*HJHQEHZHLV�]XJlQJOLFK�ª����
$XV� UHFKWOLFKHU� 6LFKW� KDQGHOW� HV� VLFK� EHL� HLQHU� ©(YHQW�
6WXG\ª� XP� ©ZLVVHQVFKDIWOLFK� EHJU�QGHWH� 1DWXU�� XQG�
'HQNJHVHW]Hª����'LHVH�1DWXU��XQG�'HQNJHVHW]H�VLQG�YRP�
*HULFKW�]ZLQJHQG�]X�EHDFKWHQ����%HL�GHU�©(YHQW�6WXG\ª�

�� (V�JHKW�KLHU�XP�HLQH�©VHPL�VWURQJ�IRUP�FDSLWDO�PDUNHW�HI¿FLHQF\ª�
JHPlVV�%*(�����,,,�����I���YJO��Bhagat/roMano��)1���������

�� 9JO��kauFMan/WunderLiCh� �)1� ���� �����0LW� GHU� ,QIHUHQ]VWD�
WLVWLN� VROOHQ�DQKDQG�HLQHU�6WLFKSUREH�$XVVDJHQ��EHU�HLQH�*UXQG�
JHVDPWKHLW�JHPDFKW�ZHUGHQ��(LQ�SRSXOlUHV�%HLVSLHO�HLQHU�$QZHQ�
GXQJ�GHU� ,QIHUHQ]VWDWLVWLN� VLQG�GLH� UHSUlVHQWDWLYHQ�8PIUDJHQ�YRU�
$EVWLPPXQJV�� XQG� :DKOVRQQWDJHQ�� PLW� GHQHQ� 3ROLWRORJHQ� XQG�
6WDWLVWLNIDFKOHXWH�3URJQRVHQ�IRUPXOLHUHQ��ZLH�GDV�6WLPPYRON�DE�
VWLPPHQ�XQG�ZlKOHQ�ZLUG�

�� 9JO��asWath daModaran��$SSOLHG�&RUSRUDWH�)LQDQFH�����$���+R�
ERNHQ��1-������

�� (LQH� +\SRWKHVH� N|QQWH� ODXWHQ�� ©'HU� IHKOHUKDIWH� (PLVVLRQVSURV�
SHNW�KDWWH�NHLQHQ�ZHVHQWOLFKHQ�(LQÀXVV�DXI�GHQ�%|UVHQNXUVª��'LH�
*HJHQK\SRWKHVH�KLHU]X�ZlUH��©'HU�IHKOHUKDIWH�(PLVVLRQVSURVSHNW�
KDWWH�HLQHQ�ZHVHQWOLFKHQ�(LQÀXVV�DXI�GHQ�%|UVHQNXUV�ª

�� 9JO�� jeFFrey M. WooLdridge�� ,QWURGXFWRU\� (FRQRPHWULFV�� $�
0RGHUQ�$SSURDFK�����$���0DVRQ��2+���������II�

�� 9JO�� kauFMan/WunderLiCh �)1� ��, ����� ,P� *HULFKWVXUWHLO�
Morgan v. United Parcel Serv. Of Am. Inc.,�����)��G���������±���
��WK�&LU��������¿QGHW�VLFK�HLQH�DXVI�KUOLFKH�$UJXPHQWDWLRQ��ZDUXP�
GLH�5HJUHVVLRQVDQDO\VH�ZLVVHQVFKDIWOLFKHQ�$QVSU�FKHQ�VWDQGKlOW�

�� %.�WaLter �)1 �����$UW����=*%�1������$XVODVVXQJ�GXUFK�9HUIDV�
VHU��9JO��DXFK�karL sPühLer/annette doLge/MyriaM gehri��
6FKZHL]HULVFKHV�=LYLOSUR]HVVUHFKW�XQG�*UXQG]�JH�GHV�LQWHUQDWLR�
QDOHQ�=LYLOSUR]HVVUHFKWV�����$���%HUQ������������1���I�

�� %.�WaLter �)1 �����$UW����=*%�1�����
�� )DOOV�LQ�=XNXQIW�HLQH�DQGHUH�HPSLULVFKH�0HWKRGH�YHUOlVVOLFKHUH�(U�

JHEQLVVH� DOV�GLH�KHXWH�YHUZHQGHWH�©(YHQW�6WXG\ª�]HLJW�� LVW� QLFKW�
DXVJHVFKORVVHQ�� LQ� =XNXQIW� GLH� HQWVSUHFKHQGH� 0HWKRGH� I�U� GLH�
$QDO\VH� GHU�.RUUHODWLRQ� XQG� GHV�.DXVDO]XVDPPHQKDQJV� ]X� YHU�

WXQJ�EHL]XPHVVHQ����-H�PHKU�=HLW�]ZLVFKHQ�GHU�IDOVFKHQ��
SÀLFKWZLGULJHQ� ,QIRUPDWLRQ� XQG� GHP� 6FKDGHQVHLQWULWW�
YHUVWULFKHQ�LVW��GHVWR�HKHU�LVW�GDYRQ�DXV]XJHKHQ��GDVV�GHU�
=XVDPPHQKDQJ�]ZLVFKHQ�GHU�IDOVFKHQ�0LWWHLOXQJ�UHVSHN�
WLYH� GHU� IDOVFKHQ� 3URVSHNWDQJDEH� XQG� GHU� 3UHLVELOGXQJ�
VFKZlFKHU�ZLUG��'DV�HUJLEW�VLFK�GDUDXV��GDVV�LQ�GHU�=ZL�
VFKHQ]HLW�DNWXHOOHUH�� I�U�GLH�%|UVHQNXUVELOGXQJ�UHOHYDQ�
WHUH�,QIRUPDWLRQHQ�EHNDQQW�ZHUGHQ����/DXW�%XQGHVJHULFKW�
LVW� I�U�HLQH�=HLWVSDQQH�YRQ�VHFKV�ELV�DFKW]HKQ�0RQDWHQ�
QDFK�$EODXI� GHU� =HLFKQXQJVIULVW�� GLH� JHVW�W]W� DXI� HLQHQ�
3URVSHNW� HUIROJWH�� NHLQ� DGlTXDWHU�.DXVDO]XVDPPHQKDQJ�
PHKU� JHJHEHQ���� :LH� ZHLWHU� KLQWHQ� ]X� ]HLJHQ� LVW�� YHU�
VFKZLQGHW�PLW�]XQHKPHQGHP�=HLWDEVWDQG�GHU�(IIHNW��GHQ�
GLH�,QIRUPDWLRQ�DXI�GHQ�.DSLWDOPDUNW�KDW���

'LH�.RQWURYHUVH��RE�GLH�©)UDXG�RQ� WKH�0DUNHW�7KH�
RU\ª� ]X� ULFKWLJHQ� 6FKOXVVIROJHUXQJHQ� I�KUW� XQG� GDKHU�
]XU�$QZHQGXQJ�JHODQJHQ�VROO�±�G�K��RE�HLQH�8PNHKU�GHU�
%HZHLVODVW�YRU]XQHKPHQ�LVW�±��YHUOLHUW�DQ�5HOHYDQ]��IDOOV�
HLQH�HPSLULVFKH�0HWKRGH�]XU�(UPLWWOXQJ�GHU�QDW�UOLFKHQ�
.DXVDOLWlW� ]ZLVFKHQ� HLQHU� 3ÀLFKWYHUOHW]XQJ� XQG� GHP�
6FKDGHQVHLQWULWW�KHUDQJH]RJHQ�ZLUG��'HU�EHL�GHU�©)UDXG�
RQ� WKH�0DUNHW�7KHRU\ª�SUREOHPDWLVFKVWH�(LQZDQG��GDVV�
GHU�.OlJHU�GLH�IDOVFKH�,QIRUPDWLRQ�JDU�QLFKW�]XU�.HQQWQLV�
QDKP��HQWIlOOW�EHL�GHU�©(YHQW�6WXG\ª��GD�GLHVH�PLW�KLQ�
UHLFKHQGHU�:DKUVFKHLQOLFKNHLW���HLQH�.RUUHODWLRQ�XQG�GD�
PLW� DOOHQIDOOV� HLQHQ� 8UVDFKH�:LUNXQJV�=XVDPPHQKDQJ�
]ZLVFKHQ�GHU�IDOVFKHQ�,QIRUPDWLRQ�XQG�GHP�6FKDGHQ�GHV�
.OlJHUV�]HLJW��RGHU�ZLGHUOHJW��

�� 9JO�� %*(� ���� ,,,� ���� I��� %6.� 25� ,,�roLF Watter �)1 �����
$UW������1�����daeniker �)1 ���, ����

�� 9JO��%6.�25�,,�roLF Watter �)1 �����$UW������1�����von der 
Crone��)1����������1����

�� 9JO�� %*(� ���� ,,,� ���� I���daeniker �)1 ���, ���� I���von der 
 Crone� �)1� ���� �� ��� 1� ��� ,P� (UJHEQLV� JOHLFK��huMe� �)1� �����
%RRN�,��3DUW�,,,��6HFWLRQ�;9�

�� 'LH�HPSLULVFKH�$QDO\VH�LVW�QDFK�KHXWLJHQ�0HWKRGHQ�L�G�5��QXU�I�U�
HLQH� =HLWVSDQQH� YRQ�ZHQLJHQ�7DJHQ� YHUOlVVOLFK�� YJO�� KLQWHQ�$E�
VFKQLWW�,,,������(V�LVW�LQGHVVHQ�QLFKW�DXVJHVFKORVVHQ��GDVV�)RUVFKHU�
0HWKRGHQ�HQWZLFNHOQ��GLH�I�U�HLQH�PHKUPRQDWLJH�.XUVHQWZLFNOXQJ�
HLQHQ�DXVVDJHNUlIWLJHQ�8UVDFKH�:LUNXQJV�=XVDPPHQKDQJ�]HLJHQ�

�� ,Q� GHU�5HJHO� YHUODQJHQ�GLH�+\SRWKHVHQ�7HVWV� GLHVHU� HPSLULVFKHQ�
0HWKRGHQ�HLQH�VWDWLVWLVFKH�6LJQL¿NDQ]�YRQ�����RGHU������G�K���GDVV�
GLH�VWDWLVWLVFKH�$XVZHUWXQJ�]X������RGHU������GLH�ULFKWLJH�6FKOXVV�
IROJHUXQJ�]HLJW�
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Beweis der Kausal i tät  mittels  «Event Study»-Gutachten im Kontext des Kapitalmarktrechts
AJP/PJA 2/2015

]XJHVSLHOW�ZXUGHQ��)DOOV�GLHV�GHU�)DOO�LVW��ZLUG�GLH�8QWHU�
QHKPHQV�EHUQDKPH�VFKRQ�YRU�GHU�|IIHQWOLFKHQ�$QN�QGL�
JXQJ�HLQHQ�(LQÀXVV�DXI�GHQ�%|UVHQNXUV�KDEHQ��HWZD�ZHLO�
,QVLGHU�$NWLHQ� GHV� ©7DUJHWVª� NDXIHQ� RGHU� YHUNDXIHQ���� 
1XQ� ZlUH� HV� GHQNEDU�� GHQ� %HREDFKWXQJV]HLWUDXP� YRQ�
HLQHP�7DJ�DXI�HLQLJH�:RFKHQ�RGHU�VRJDU�0RQDWH�DXV]X�
ZHLWHQ��+LHUEHL� EHVWHKHQ� DOOHUGLQJV� VRZRKO� HLQ� NRQ]HS�
WLRQHOOHV� DOV� DXFK� HLQ� WHFKQLVFKHV� 3UREOHP���� %H]�JOLFK�
GHU�.RQ]HSWLRQ�GHV�0RGHOOV�LVW�XQNODU��RE�HLQH�IHKOHUKDIWH�
,QIRUPDWLRQ��RGHU�GLH�:DKUKHLW��VFKRQ�:RFKHQ�RGHU�0R�
QDWH�IU�KHU�VHOHNWLY�YHUEUHLWHW�ZXUGH��DEHU�QRFK�QLFKW�GHU�
EUHLWHQ�gIIHQWOLFKNHLW�EHNDQQW�ZDU��*HUDGH�EHL�HLQHP�,Q�
IRUPDWLRQVOHFN� G�UIWH� GLHV� 6FKZLHULJNHLWHQ� EHUHLWHQ�� GD�
MHJOLFKH�ZHVHQWOLFKHQ�,QGLVNUHWLRQHQ�GHP�*XWDFKWHU�DXFK�
EHNDQQW� VHLQ� P�VVHQ�� 'DPLW� VWHOOW� VLFK� GLH� )UDJH�� ZDV�
�EHUKDXSW�I�U�GHQ�%|UVHQNXUV�NDXVDO�ZDU��$XV�WHFKQLVFKHU�
6LFKW�LVW�HLQ]XZHQGHQ��GDVV�PLW�GHP�$XVZHLWHQ�GHV�%HRE�
DFKWXQJV]HLWUDXPV�]XQHKPHQG�)UHPGHLQÀ�VVH�GHQ�XQWHU�
VXFKWHQ�.DXVDO]XVDPPHQKDQJ� YHUQHEHOQ� XQG� VRPLW� GLH�
$XVVDJHNUDIW�GHV�0RGHOOV�DEQLPPW����-H�JU|VVHU�GHU�%H�
REDFKWXQJV]HLWUDXP�ZLUG��GHVWR�VFKZLHULJHU�LVW�HV��HLQHQ�
=XVDPPHQKDQJ� ]ZLVFKHQ� GHU� $QN�QGLJXQJ� GHV� hEHU�
QDKPHDQJHERWV�XQG�GHU�5HDNWLRQ�DXI�GHQ�%|UVHQNXUV�]X�
PHVVHQ���� 6FKOLHVVOLFK� JLOW� HV� DXFK� IHVW]XKDOWHQ�� GDVV� HV�
©(YHQWVª�JLEW��GLH�VLFK�QLFKW�DXI�HLQ�HLQ]LJHV�'DWXP�IHVW�
OHJHQ�ODVVHQ��)DOOV�HWZD�HLQ�QHXHV�%XQGHVJHVHW]�JHVFKDI�
IHQ�ZHUGHQ�VROO��GDV�HLQHQ�VLJQL¿NDQWHQ�(IIHNW�DXI�HLQ�EH�
VWLPPWHV�8QWHUQHKPHQ�KDW��JLOW�HV�]X�EHGHQNHQ��GDVV�HLQ�
*HVHW]�SUDNWLVFK�QLH�YRQ�KHXWH�DXI�PRUJHQ�LQ�.UDIW�WULWW��� 
(V� LVW� QLFKW� LPPHU� NODU�� RE� EHLVSLHOVZHLVH� EHLGH� .DP�
PHUQ�LP�3DUODPHQW�HLQHP�*HVHW]�LQ�XQYHUlQGHUWHU�)RUP�
]XVWLPPHQ�RGHU�RE�HWZD�GDV�9RON�QRFK��EHU�HLQH�1RUP�
DE]XVWLPPHQ�KDW��%HLVSLHOH�VROFKHU�I�U�8QWHUQHKPHQ�UH�
OHYDQWHU�1RUPHQ�VLQG�GLH�$XIKHEXQJ�YRQ�0DUNW]XWULWWV�
VFKZHOOHQ�� GLH� GHQ�0DUNW]XWULWW� I�U� QHXH� .RQNXUUHQWHQ�
HUOHLFKWHUW��RGHU�HWZD�GLH�(LQI�KUXQJ�YRQ�QHXHQ�$EJDEHQ�
XQG�9HUlQGHUXQJHQ� LP� 6WHXHUV\VWHP� �]�%��$EVFKDIIXQJ�
GHV�+ROGLQJ�3ULYLOHJV��XVZ��(LQ�DQGHUHV�%HLVSLHO�LVW�GDV�
WU|SIFKHQZHLVH� (QWGHFNHQ� GHU� %HGHXWXQJ� HLQHU� SRWHQ�
]LHOOHQ�(LQQDKPHTXHOOH�� HWZD�ZHQQ�HLQH�8QWHUQHKPXQJ�
QDFK�(UG|O�RGHU�(U]YRUNRPPHQ�VXFKW���EHU�OlQJHUH�=HLW�
JHRORJLVFKH�8QWHUVXFKXQJHQ� DQVWHOOW� XQG� GHU�8QWHUQHK�
PXQJ�KLHUEHL� ODQJH�QLFKW�]ZHLIHOVIUHL�NODU� LVW��ZLH�JURVV�

�� 9JO�� Bhagat/roMano� �)1� ���� ����� kauFMan/WunderLiCh 
�)1���� ����I�

�� 9JO�� kauFMan/WunderLiCh �)1� ���� ����� Bhagat/roMano 
�)1���������

�� 9JO��Bhagat/roMano��)1���������
�� 9JO��Bhagat/roMano��)1���������
�� 9JO��Bhagat/roMano��)1���������

KDQGHOW�HV�VLFK�XP�GLH�$QZHQGXQJ�YRQ�ZLVVHQVFKDIWOLFK�
EHJU�QGHWHQ�1DWXU��XQG�'HQNJHVHW]HQ��GLH�GDU�EHU�KLQ�
DXV�YRQ�gNRQRPHQ�DOV�]XYHUOlVVLJH�0HWKRGH�DOOJHPHLQ�
DQHUNDQQW�VLQG��XP�GLH�5HDNWLRQ�GHU�%|UVHQNXUVH�DXI�VSH�
]L¿VFKH�1DFKULFKWHQ�RGHU�(UHLJQLVVH�]X�WHVWHQ���

(LQH� ©(YHQW� 6WXG\ª� XPIDVVW� LP� :HVHQWOLFKHQ� IRO�
JHQGH� 6FKULWWH�� �D�� GLH� 'H¿QLWLRQ� GHV� (YHQWV� XQG� GHV�
$QN�QGLJXQJVWDJHV� RGHU� GHU� $QN�QGLJXQJVWDJH� �©$Q�
N�QGLJXQJVSHULRGHª����E��HLQH�0HVVXQJ�GHU�WDWVlFKOLFKHQ�
5HQGLWH� GHV�:HUWSDSLHUV�ZlKUHQG�GHU�$QN�QGLJXQJVSH�
ULRGH���F��HLQH�6FKlW]XQJ�GHU�HUZDUWHWHQ�5HQGLWH�GHV�EH�
REDFKWHWHQ�:HUWSDSLHUV�I�U�GHQ�)DOO�GHV�1LFKWYRUKDQGHQ�
VHLQV�HLQHV�©(YHQWVª���G��GLH�%HUHFKQXQJ�GHU�DEQRUPDOHQ�
5HQGLWH� �G�K�� GLH� WDWVlFKOLFKH�5HQGLWH� DE]�JOLFK� GHU� HU�
ZDUWHWHQ�5HQGLWH��XQG�GLH�0HVVXQJ�GHU�VWDWLVWLVFKHQ�UHV�
SHNWLYH�|NRQRPLVFKHQ�6LJQL¿NDQ]�KLHUYRQ��� 

1.1. Definition von «Event» und  
Ankündigungstag

,P� HUVWHQ� 6FKULWW� LVW� GLH�$UW� GHV� ]X� XQWHUVXFKHQGHQ�(U�
HLJQLVVHV��©(YHQWª��IHVW]XOHJHQ�XQG�ZDQQ�GDV�$QN�QGL�
JXQJVGDWXP�ZDU��©DQQRXQFHPHQW�GDWHª�����,Q�GHU�7KHRULH�
LVW� GLH� %HVWLPPXQJ� GHV� (UHLJQLVVHV� XQNRPSOL]LHUW�� %HL�
QlKHUHU�%HWUDFKWXQJ�]HLJW�VLFK�DOOHUGLQJV��GDVV�GLHVH�'H�
¿QLWLRQ�DOOHV�DQGHUH�DOV�WULYLDO�LVW��'HU�©(YHQWª�HUJLEW�VLFK�
LP�MXULVWLVFKHQ�.RQWH[W�LQ�GHU�5HJHO�DXV�GHP�6WUHLWJHJHQ�
VWDQG����,P�5DKPHQ�HLQHU�$QN�QGLJXQJ�HLQHV�|IIHQWOLFKHQ�
hEHUQDKPHDQJHERWV�LVW�HV�HWZD�GHQNEDU��GDVV�EHUHLWV�YRU�
GHU� HUVWHQ� |IIHQWOLFKHQ� $QN�QGLJXQJ� GHV� hEHUQDKPH�
YHUVXFKV� ,QIRUPDWLRQHQ� DQ� EHVWLPPWH� 0DUNWWHLOQHKPHU�

ZHQGHQ��+LHUI�U�LVW�HV�DOOHUGLQJV�HUIRUGHUOLFK��GDVV�GLHVH�DOWHUQDWLYH�
HPSLULVFKH�0HWKRGH�YRQ�HLQHP�VXEVWDQ]LHOOHQ�7HLO�GHU�:LUWVFKDIWV�
ZLVVHQVFKDIWOHU��GLH�LQ�GHU�)RUVFKXQJ�WlWLJ�VLQG��DQHUNDQQW�ZLUG�XQG�
GDVV�JHVLFKHUWH��VWLFKKDOWLJH�*U�QGH�DQJHJHEHQ�ZHUGHQ��ZLHVR�GLH�
©(YHQW�6WXG\ª�QLFKW�YHUOlVVOLFK�LVW��YJO��DQDORJ�%*(�����,9�����I�

�� 9JO��Bhagat/roMano� �)1���������II���DOOJHPHLQHU�]X�GHQ�DQHU�
NDQQWHQ�HPSLULVFKHQ�0HWKRGHQ��%*(�����9�����II���kauFMann 
�)1 ���, ����

�� 9JO�� Bhagat/roMano� �)1� ���� ����� kauFMan/WunderLiCh 
�)1���������II���torChio �)1���������II�

�� 9JO��kauFMan/WunderLiCh �)1���������
�� ,Q� HLQHU� 3URVSHNWKDIWXQJVNODJH� RGHU� LQ� HLQHU�0DUNWPDQLSXODWLRQ�

LVW�GDV�(UHLJQLV�LQ�GHU�5HJHO�LQ�GHU�IDOVFKHQ�,QIRUPDWLRQ�GHV�.D�
SLWDOPDUNWHV� ]X� VHKHQ��$OOHQIDOOV� N|QQWH� GHU� ©(YHQWª� DQDORJ� GHU�
]LYLOSUR]HVVXDOHQ� $XIIDVVXQJ� GHV� 6WUHLWJHJHQVWDQGHV� GH¿QLHUW�
ZHUGHQ��©6WUHLWJHJHQVWDQG�LVW�GHU�LQ�GHU�.ODJH�HUKREHQH�$QVSUXFK��
GHU�DXI�HLQHP�EHVWLPPWHQ�6DFKYHUKDOW�JU�QGHW��(U�LVW�PLW�GHP�LP�
VSlWHUHQ�3UR]HVV�EHXUWHLOWHQ�$QVSUXFK�LGHQWLVFK��ZHQQ�GLH�EHLGHQ�
$QVSU�FKH� DXI� GHQ� JOHLFKHQ� *HJHQVWDQG� KLQ]LHOHQ� XQG� VLFK� DXV�
GHP�JOHLFKHQ�/HEHQVYRUJDQJ��VRJ��,GHQWLWlW�GHV�/HEHQVYRUJDQJHV��
HUJHEHQ�ª�adrian staeheLin/danieL staeheLin/PasCaL gro-
LiMund�� =LYLOSUR]HVVUHFKW�� ���$��� =�ULFK�%DVHO�*HQI� ������ �� ���
1�����%*(�����,,,�����II�
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0RGHOOHQ�VFKlW]HQ����$QZlOWH�XQG�*HULFKWH�P�VVHQ�ZLV�
VHQ��GDVV�HLQ�DQHUNDQQWHV�6FKlW]XQJVPRGHOO�]X�YHUZHQ�
GHQ�LVW��,Q�GHU�3UD[LV�VLQG�GDV�&DSLWDO�$VVHW�3ULFLQJ�0RGHO�
�&$30�� XQG� GDV� )DPD�)UHQFK�'UHLIDNWRUHQPRGHOO� I�U�
GLH� 6FKlW]XQJ� GHU� HUZDUWHWHQ� 5HQGLWH� YRQ�$NWLHQ� RGHU�
DQGHUHQ� (LJHQNDSLWDOWLWHOQ� DP� YHUEUHLWHWVWHQ���� )UHLOLFK�
EHVWHKW�KLHUEHL�GLH�6FKZLHULJNHLW��GDVV�PHKUHUH�DQHUNDQQ�
WH�6FKlW]XQJVPRGHOOH�H[LVWLHUHQ�XQG�GDVV�GLHVH�0RGHOOH�
EHL�HLQHP�JHJHEHQHQ�6DFKYHUKDOW�QLFKW�QRWZHQGLJHUZHLVH�
]X�H[DNW�GHQVHOEHQ�(UJHEQLVVHQ�JHODQJHQ��8PVR�ZLFKWL�
JHU� LVW�HV�� LP�*XWDFKWHQ�]X�HUOlXWHUQ�XQG�]X�EHJU�QGHQ��
ZHVKDOE�GDV�JHZlKOWH�0RGHOO�]XU�6FKlW]XQJ�GHU�5HQGLWHQ�
YHUZHQGHW�ZXUGH��'LH�%HJU�QGXQJ�LVW�VR�]X�IRUPXOLHUHQ��
GDVV�I�U�GHQ�$GUHVVDWHQ�GHV�*XWDFKWHQV�QDFKYROO]LHKEDU�
LVW�� ZDUXP� GLH�$QDO\VH� VLFK� HLQHV� EHVWLPPWHQ�0RGHOOV�
RGHU�EHVWLPPWHU�0RGHOOH�EHGLHQW�XQG�HV�PXVV�I�U�'ULWWH�
PLW�([SHUWHQZLVVHQ�P|JOLFK� VHLQ��GLH�5HQGLWHVFKlW]XQJ�
]X� UHSURGX]LHUHQ��:DV� YRQ�'ULWWHQ� QLFKW� UHSURGX]LHUEDU�
LVW�RGHU�DOV�6FKlW]XQJVPHWKRGH�QLFKW�DOOJHPHLQ�DQHUNDQQW�
LVW��KlOW�GHQ�PHWKRGLVFKHQ�6WDQGDUGV�QLFKW�VWDQG�

'DV� EHNDQQWHVWH� |NRQRPLVFKH� 0RGHOO� ]XU� +HUOHL�
WXQJ� GHU� HUZDUWHWHQ�5HQGLWH� LVW� GDV�&$30����$XFK� GDV�
%XQGHVJHULFKW�KDW�VLFK�LP�5DKPHQ�GHU�%HZHUWXQJ�HLQHV�
9HUP|JHQVZHUWHV� VFKRQ� DXI� GDV� &$30� DEJHVW�W]W�� XP�
HLQH� %HZHUWXQJ� ]X� SODXVLELOLVLHUHQ���� 0LW� GHP� &$30�
0RGHOO� OlVVW� VLFK�HLQH�5HQGLWH� VFKlW]HQ��ZHOFKH�GHU� ,Q�
YHVWRU� HUZDUWHQ� GDUI���� ,QVEHVRQGHUH� I�U� UHODWLY� NOHLQH�

GHV�*HVDPWPDUNWHV�]XP�=HLWSXQNW�t�PLVVW��9JO��Bhagat/roMano 
�)1���������

�� 9JO��Bhagat/roMano��)1����������torChio��)1���������I�
�� %HL� GHU� 6FKlW]XQJ� GHU� 5HQGLWH� N|QQHQ� DXFK� DOWHUQDWLYH�$QVlW]H�

$QZHQGXQJ�¿QGHQ�� HWZD�GDV� ©$UELWUDJH�3ULFLQJ�0RGHOª� �$30��
RGHU�HLQ�©0XOWLIDFWRU�0RGHO�IRU�5LVN�DQG�5HWXUQª�XQG�GDYRQ�DE�
JHOHLWHWH�0RGHOOH��YJO��daModaran �)1 ���, ���II��PLW�+LQZHLVHQ�
DXI�ZHLWHUH�0RGHOOH�

�� 9JO��daModaran �)1 ���, ���II�
�� 9JO��8UWHLO�GHV�%XQGHVJHULFKWV�YRP�����0DL��������&B����������

(��������
�� 0DWKHPDWLVFK�OlVVW�VLFK�GLHVHU�,GHH��GLH�LP�&$30�VWHFNW��PLW�IRO�

JHQGHU�)RUPHO�DXVGU�FNHQ��Rit = Rf  +ßi * (Rmt –Ԝ�f ) +ɂit���ZREHL�Rf 
I�U�GHQ�QDFK�|NRQRPLVFKHP�0RGHOOYHUVWlQGQLV�©ULVLNRORVHQª�=LQV�
VDW]�VWHKW��ßi�LVW�GDV�©%HWDª�RGHU�V\VWHPDWLVFKH�5LVLNR�HLQHU�$NWLH�i, 
Rmt LVW�GLH�5HQGLWH�GHV�*HVDPWPDUNWHV�XQG�ɂit�VWHKW�I�U�GHQ�VWDWLV�
WLVFKHQ�)HKOHUWHUP��YJO��GD]X�)1�����'HU�ULVLNRORVH�=LQVVDW]�VWHKW�
I�U�GLH�9HU]LQVXQJ�GHU�VLFKHUVWHQ�GHQNEDUHQ�$QODJHIRUP��HWZD�GHU�
5HQGLWH�HLQHU�2EOLJDWLRQHQDQOHLKH�GHU�6FKZHL]HULVFKHQ�(LGJHQRV�
VHQVFKDIW��(LQ�©%HWDª�YRQ�JU|VVHU�DOV�HLQV�]HLJW��GDVV�GLH�9RODWLOLWlW�
GHV�:HUWSDSLHUV�JU|VVHU�DOV�GLH�GHV�0DUNWHV�LVW��EHL�HLQHP�©%HWDª�
YRQ�ZHQLJHU�DOV�HLQV�LVW�GLH�9RODWLOLWlW�JHULQJHU�DOV�GLH�GHV�0DUNWHV��
)DOOV�GDV�©%HWDª�JOHLFK�HLQV�LVW��EHWUlJW�GLH�9RODWLOLWlW�GHV�:HUWSD�
SLHUV�JHQDX�JOHLFK�YLHO�ZLH�GLHMHQLJH�GHV�0DUNWHV��,Q�GHU�/LWHUDWXU�
ZLUG�LP�&$30�]XZHLOHQ�DXFK�GHU�)HKOHUWHUP�ɂit�ZHJJHODVVHQ��9JO��
riChard a. BreaLey/steWart C. Myers/FrankLin aLLen��
3ULQFLSOHV�RI�&RUSRUDWH�)LQDQFH������$���1HZ�<RUN��1<������������
daModaran �)1 ���, ���I���asWath daModaran��:KDW� LV� WKH�

GLH�5RKVWRIITXHOOHQ�VLQG�RGHU�VLFK�GLH�8QWHUQHKPHQVOHL�
WXQJ�QLFKW��EHUKDVWHW�PLW�1DFKULFKWHQ�DQ�GLH�gIIHQWOLFK�
NHLW�ZHQGHQ�ZLOO��XP�VLFKHU]XVWHOOHQ��GDVV�VLH�GHQ�0DUNW�
QLFKW�IDOVFK�LQIRUPLHUW���

1.2. Messung der Rendite während der  
Ankündigungsperiode

1DFKGHP�GHU�©(YHQWª�XQG�GLH�$QN�QGLJXQJVSHULRGH� LQ�
GHU�©(YHQW�6WXG\ª�GH¿QLHUW�ZRUGHQ�VLQG��VLQG�GLH�MHZHLOL�
JHQ�5HQGLWHQ�]X�PHVVHQ��'LHVH�5HQGLWHQ�VLQG�LQ�GHU�5HJHO�
DQKDQG�GHU�7DJHVVFKOXVVNXUVH�]X�HUPLWWHOQ����'LHVH�'DWHQ�
ODVVHQ�VLFK�DXV�NRPPHU]LHOOHQ�'DWHQEDQNHQ��ZHOFKH�GLH�
%|UVHQNXUVH�DUFKLYLHUHQ��EHVFKDIIHQ��2IWPDOV�EHVWHKW�LP�
1DFKKLQHLQ� GLH�8QJHZLVVKHLW�� RE� HLQ� (UHLJQLV� YRU� RGHU�
QDFK� +DQGHOVVFKOXVV� DQJHN�QGLJW� ZXUGH� ±� GLHVHV� 3UR�
EOHP� EHVWHKW� YRU� DOOHP� GDQQ�� ZHQQ� GHU�+DQGHO� I�U� HLQ�
EHVWLPPWHV�:HUWSDSLHU�ZlKUHQG�GHU�$QN�QGLJXQJ�QRFK�
�WHLOZHLVH�� LP�*DQJ�ZDU�� 8P� GLHVHV� 3UREOHP� HWZDV� ]X�
HQWVFKlUIHQ��ZLUG�RIW�GLH�5HQGLWH�GHV�QlFKVWHQ�7DJHV�PLW�
EHU�FNVLFKWLJW���

1.3. Schätzung der erwarteten Rendite

'LH� 6FKlW]XQJ� GHU� HUZDUWHWHQ�5HQGLWH� LVW� NRPSOL]LHUWHU�
DOV�GLH�(UPLWWOXQJ�GHU� WDWVlFKOLFKHQ�5HQGLWH�� ,Q�GHU�5H�
JHO� ODVVHQ� VLFK�GLH� HUZDUWHWHQ�5HQGLWHQ�DXV�:HUWSDSLHU�
E|UVHQSUHLVHQ�PLWWHOV� VWDWLVWLVFKHQ��� RGHU� |NRQRPLVFKHQ�

�� (LQ�DQVFKDXOLFKHV�%HLVSLHO�]HLJW�Securities and Exchange Commis-
sion v. Texas Gulf Sulphur Company,�����)��6XSS�������6�'�1�<��
������� ,Q� GLHVHP�(QWVFKHLG� JLQJ� HV� XP� HLQH�8QWHUQHKPXQJ�� GLH�
�EHU�PHKUHUH�0RQDWH�QDFK�ZHUWYROOHQ�(U]YRUNRPPHQ�VXFKWH�XQG�
GLH�gIIHQWOLFKNHLW�ZLGHUVSU�FKOLFK�LQIRUPLHUWH��,P�EHVWHQ�)DOO� WD�
WHQ�GLH�0DQDJHU�GHU�8QWHUQHKPXQJ�GLHV��ZHLO�GLH�8QWHUQHKPXQJ�
QLFKW�RKQH�MHGHQ�=ZHLIHO�GLH�(U]YRUNRPPHQ�VFKlW]HQ�NRQQWH��LP�
VFKOHFKWHVWHQ�)DOO�WDWHQ�VLH�HV��XP�VLFK�SHUV|QOLFK�DOV�,QVLGHU�]X�EH�
UHLFKHUQ��'LH�,QVLGHU�KDEHQ�WURW]�GHU�ZLGHUVSU�FKOLFKHQ�3UHVVHPLW�
WHLOXQJHQ�JHVW�W]W�DXI�LKU�,QVLGHUZLVVHQ�$NWLHQ�JHKDQGHOW��0HKUHUH�
7DJH��QDFKGHP�GLH�,QVLGHU�$NWLHQ�NDXIWHQ��KDW�GLH�8QWHUQHKPXQJ�
GLH�ZHUWYROOH�(QWGHFNXQJ�GHU�(U]YRUNRPPHQ�|IIHQWOLFK�JHPDFKW�

�� 9JO��daModaran �)1 ���, ���� II���Bhagat/roMano� �)1� ����
����I�

�� 9JO��Bhagat/roMano��)1���������
�� (LQ�VWDWLVWLVFKHV�0RGHOO��PLW�GHP�HLQH�JURVVH�$Q]DKO�'DWHQ�DXVJH�

ZHUWHW�ZHUGHQ�NDQQ��OlVVW�VLFK�LP�HLQIDFKVWHQ�)DOO�PLW�GHU�)RUPHO�
Rit ൌ�Ɋit + ɂit���GDUVWHOOHQ��ZREHL�Rit�GLH� WDWVlFKOLFKH�5HQGLWH�HLQHU�
$NWLH� i��EHU�GLH�=HLWSHULRGH� t�PLVVW��Ɋit� HQWVSULFKW�GHU�HUZDUWHWHQ�
5HQGLWH�HLQHU�$NWLH� i�]XP�=HLWSXQNW� t�XQG�ɂit�VWHKW�I�U�GHQ�VWDWLV�
WLVFKHQ�)HKOHUWHUP��,P�)HKOHUWHUP�ZHUGHQ�)UHPGHLQÀ�VVH�HUIDVVW��
GLH�QLFKW�GHQ�HUZDUWHWHQ�5HQGLWHVFKlW]XQJHQ� I�U�GLH�EHREDFKWHWH�
$NWLH��EHU�GLH�=HLW�HQWVSUHFKHQ��(UZHLWHUXQJHQ�GLHVHV�VWDWLVWLVFKHQ�
0RGHOOV��ZHOFKH�GLH�PDUNW��XQG�XQWHUQHKPHQVVSH]L¿VFKHQ�(LQÀ�V�
VH�EHU�FNVLFKWLJHQ��I�KUHQ�LQ�HLQIDFKHQ�9HUKlOWQLVVHQ�]XP�IROJHQ�
GHQ�0RGHOO��Rit = ai+ bi * Rmt +�ɂit ��ZREHL�ai �VRZRKO�bi�DOV�DXFK��
I�U�XQWHUQHKPHQVVSH]L¿VFKH�3DUDPHWHU�VWHKHQ�XQG�Rmt�GLH�5HQGLWH�
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1.4. Berechnung der abnormalen Rendite  
und der statistischen Signifikanz

'LH� ©HUZDUWHWHQ� 5HQGLWHQª100� ZHUGHQ�PLW� GHQ� WDWVlFKOL�
FKHQ�5HQGLWHQ�PLWWHOV�VWDWLVWLVFKHU�0HWKRGHQ�YHUJOLFKHQ��
'DEHL�VLQG�LQ�GHU�5HJHO�����ELV�����%|UVHQNXUVPHVVXQ�
JHQ�PLW�GHQ�©HUZDUWHWHQ�5HQGLWHQª�]X�YHUJOHLFKHQ��:HQQ�
DQ�HLQHP�$QN�QGLJXQJV]HLWSXQNW�GLH�WDWVlFKOLFKH�5HQGL�
WH�YRQ�GHU�PLWWHOV�6FKlW]XQJVPRGHOO�HUZDUWHWHQ�5HQGLWH�
DEZHLFKW�� HUJLEW� GLH� 'LIIHUHQ]� KLHUYRQ� GLH� ©DEQRUPDOH�
5HQGLWHª��'LH�DEQRUPDOH�5HQGLWH�VFKlW]W�GHQ�(LQÀXVV�GHV�
(YHQWV�DXI�GHQ�%|UVHQNXUV�101�)DOOV�GLH�9RODWLOLWlW�GHU�]X�
XQWHUVXFKHQGHQ�$NWLH�DXFK�LQ�$EZHVHQKHLW�HLQHU�IHKOHU�
KDIWHQ�$XVVDJH��GLH�]XU�%HJU�QGXQJ�HLQHV�6FKDGHQHUVDW�
]HV�KLQ]XJH]RJHQ�ZLUG��KRFK�LVW��QLPPW�GLH�=XYHUOlVVLJ�
NHLW�HLQHU�©(YHQW�6WXG\ª�OHLFKW�DE�102�6RODQJH�GLH�JH]HLJWH�
.RUUHODWLRQ� LPPHU�QRFK� VWDWLVWLVFK� VLJQL¿NDQW� LVW�� VROOWH�
GLHV�DOOHUGLQJV�QRFK�LQ�.DXI�JHQRPPHQ�ZHUGHQ��GD�GLHV�
LPPHU�QRFK�5�FNVFKO�VVH�DXI�GHQ�]X�]HLJHQGHQ�8UVDFKH�
:LUNXQJV�=XVDPPHQKDQJ� KDW�� 8P� )UHPGHLQÀ�VVH� DXV�
GHP� VWDWLVWLVFKHQ� 0RGHOO� ]XYHUOlVVLJ� KHUDXV]XUHFKQHQ��
YHUZHQGHQ�([SHUWHQ�DOV�9HUJOHLFKVEDVLV�P|JOLFKVW�lKQOL�
FKH�8QWHUQHKPHQ��GLH�DQ�YHUVFKLHGHQHQ�7DJHQ�lKQOLFKH�
$QN�QGLJXQJHQ�PDFKWHQ��'DPLW�YHUVXFKHQ�([SHUWHQ�]X�
VFKlW]HQ��ZDV� WDWVlFKOLFK�DXI�GLH�$QN�QGLJXQJ�XQG�ZDV�
DXI�DQGHUH�(LQÀ�VVH��]�%��NRQMXQNWXUHOOH�5DKPHQEHGLQ�
JXQJHQ��]XU�FN]XI�KUHQ�LVW�103

'HU� OHW]WH�6FKULWW� EHVWHKW� DXV�GHU�6FKlW]XQJ�GHU� VWD�
WLVWLVFKHQ�6LJQL¿NDQ]�GHU�DEQRUPDOHQ�5HQGLWH��ZREHL�GLH�
QRUPDOH�9RODWLOLWlW�HLQHU�$NWLH�PLW�]X�EHU�FNVLFKWLJHQ�LVW��
XP�NHLQH�YHU]HUUWHQ�5HVXOWDWH�GDU]XVWHOOHQ�����0LW�GLHVHP�
3U�IVFKULWW�VROO�VWDWLVWLVFK�VLJQL¿NDQW�DXVJHVFKORVVHQ�ZHU�
GHQ�� GDVV� GLH� DEQRUPDOHQ� 5HQGLWHQ� HLQ� =XIDOOVHUJHEQLV�
GDUVWHOOHQ��,Q�GHU�5HJHO�ZLUG�HLQH�VWDWLVWLVFKH�6LJQL¿NDQ]�
LQ�GHU�+|KH�YRQ�����RGHU�ELV�]X�����JHIRUGHUW��GDV�HQW�
VSULFKW� GHU�6FKZHOOH�� GLH� ]XYHUOlVVLJ� DXVVFKOLHVVHQ� VROO��
GDVV� GDV�8QWHUVXFKXQJVHUJHEQLV� YRP�=XIDOO� JHSUlJW� LVW�
XQG� GDPLW� HLQ� IHKOHUKDIWHV� 5HVXOWDW� ]HLJW����� -H� VLJQL¿�
NDQWHU�GLH�VWDWLVWLVFKHQ�(UJHEQLVVH�VLQG��GHVWR�PlFKWLJHU�
LVW� GLH� HQWVSUHFKHQGH�$QDO\VH� XQG� GHVWR�ZHQLJHU�ZDKU�
VFKHLQOLFK�LVW�HV��GDVV�GLH�JHWURIIHQH�6FKOXVVIROJHUXQJ�GLH�
)ROJH�HLQHV�=XIDOOV� LVW��(LQ�����ELV�����6LJQL¿NDQ]�1L�
YHDX�LVW�GHXWOLFK�DXVVDJHNUlIWLJHU�DOV�GLH�YRP�%XQGHVJH�

100 9JO��YRUQH�$EVFKQLWW�,,,�����
101 9JO��Bhagat/roMano��)1���������
102 9JO��Bhagat/roMano��)1���������
103 9JO��torChio��)1���������
��� 9JO��Bhagat/roMano��)1���������
��� 9JO��Bhagat/roMano��)1����������%HL�HLQHP�6LJQL¿NDQ]�1LYHDX�

YRQ�����VLQG������GHU�6FKOXVVIROJHUXQJHQ�GHU�EHWUHIIHQGHQ�6WDWLV�
WLN�ULFKWLJ�XQG�����GHU�6FKOXVVIROJHUXQJHQ�VLQG�IDOVFK�

E|UVHQNRWLHUWH� 8QWHUQHKPHQ� YHUWUHWHQ� HLQLJH� )RUVFKHU�
GLH� $QVLFKW�� GDVV� VWDWW� GHV� &$30� GDV� )DPD�)UHQFK�
'UHLIDNWRUHQPRGHOO���� HLQH� DXI� 6WDWLVWLN� EDVLHUHQGH�0H�
WKRGH�� ]X� YHUZHQGHQ� VHL�� GLHVHV�0RGHOO� VFKlW]H� GLH� ]X�
HUZDUWHQGH� 5HQGLWH� EHL� GLHVHQ� 8QWHUQHKPHQ� ]XYHUOlV�
VLJHU����7URW]�DOOHU�.ULWLN�VFKHLQW�GDV�&$30�DEHU�LPPHU�
QRFK�DOV�DQHUNDQQWHU�6WDQGDUG�]X�JHOWHQ�XQG�VFKHLQW�LQV�
EHVRQGHUH�ZHJHQ�VHLQHV�UHODWLY�HLQIDFKHQ�0RGHOODXIEDXV�
LQ� GHU� 3UD[LV� lXVVHUVW� EHOLHEW� ]X� VHLQ���� 'DPLW� VSULFKW�
JUXQGVlW]OLFK�QLFKWV�JHJHQ�HLQH�9HUZHQGXQJ�GHV�&$30�
LQ�GHU�VFKZHL]HULVFKHQ�5HFKWVSUHFKXQJ��GLH�9HUZHQGXQJ�
DQGHUHU�DQHUNDQQWHU�0RGHOOH�VROOWH�DEHU�]XOlVVLJ�EOHLEHQ�

%HL� GHQ� VWDWLVWLVFKHQ� 0RGHOOHQ� KDQGHOW� HV� VLFK� XP�
HLQIDFKH� 3UHLVELOGXQJVPRGHOOH�� GLH� VLFK� DXI� NHLQH� VSH�
]L¿VFKH�|NRQRPLVFKH�7KHRULH�DEVW�W]HQ��0DQ�NDQQ�VLFK�
GLHVH� 0RGHOOH� DOV� VWDWLVWLNEDVLHUWH� $QDO\VH� YRQ� 'DWHQ�
YRUVWHOOHQ�� ZHOFKH� DOV� (UJHEQLV� HLQH� HUZDUWHWH� 5HQGLWH�
EHUHFKQHQ��'HPJHJHQ�EHU�OHLWHQ�VLFK�|NRQRPLVFKH�0R�
GHOOH� DXV� |NRQRPLVFKHQ�7KHRULHQ� ]XU� 3UHLVELOGXQJ� YRQ�
9HUP|JHQVZHUWHQ�KHU��*UXQGYHUVFKLHGHQ�VLQG�GLHVH�0R�
GHOOH� QLFKW�� GD� |NRQRPLVFKH� 0RGHOOH� GHQ� VWDWLVWLVFKHQ�
0RGHOOHQ�JHZLVVH�5HVWULNWLRQHQ�DXIHUOHJHQ��G�K���GDVV�VLH�
EHVWLPPWH� 3DUDPHWHU� IHVWOHJHQ�� VWDWW� VLH� ]X� VFKlW]HQ���� 
'D�|NRQRPLVFKH�0RGHOOH�� LQVEHVRQGHUH�GDV�&$30��I�U�
PDQFKH�)lOOH�]X�VWDUUH�0RGHOOHLQVFKUlQNXQJHQ�PLW�VLFK�
EULQJHQ�� VW�W]HQ� VLFK� )RUVFKHU� YHUPHKUW� DXI� VWDWLVWLNED�
VLHUWH�$QVlW]H��� 

5LVNIUHH�5DWH"�$�6HDUFK�IRU�WKH�%DVLF�%XLOGLQJ�%ORFN������'H]HP�
EHU�������DEUXIEDU�XQWHU��KWWS���VVUQ�FRP�DEVWUDFW �������!�����

�� 9JO��eugene F. FaMa/kenneth r. FrenCh��&RPPRQ�5LVN�)DF�
WRUV�LQ�WKH�5HWXUQV�RQ�6WRFNV�DQG�%RQGV��-RXUQDO�RI�)LQDQFLDO�(FR�
QRPLFV�� ��� ������� �� II���ManueL aMMann/MiChaeL steiner��
5LVN�)DFWRUV�IRU�WKH�6ZLVV�6WRFN�0DUNHW��6ZLVV�-RXUQDO�RI�(FRQR�
PLFV�DQG�6WDWLVWLFV�������������SS���±���

�� FaMa/FrenCh�KDEHQ�JH]HLJW��GDVV�ZHQQ�PDQ�GDV�©%HWDª�LQ�HLQHU�
VWDWLVWLVFKHQ�$XVZHUWXQJ�NRQVWDQW� KlOW��8QWHUQHKPHQ�PLW� NOHLQHU�
%|UVHQNDSLWDOLVLHUXQJ� HLQH� �EHUSURSRUWLRQDOH� 5HQGLWH� HU]LHOHQ��
ZHOFKH�GDV�&$30�QLFKW�HUNOlUW��©VPDOO�¿UP�HIIHFWª���$XFK�ZHQQ�
GHU�%XFKZHUW�HLQHU�8QWHUQHKPXQJ�JHULQJHU�LVW�DOV�GHU�0DUNWZHUW�
HLQHU� 8QWHUQHKPXQJ� �©ERRN�WR�PDUNHW�YDOXHª��� ]HLJW� VLFK�� GDVV�
GLH� EHREDFKWHWH� 8QWHUQHKPXQJ� HLQH� K|KHUH� WDWVlFKOLFKH� 5HQGLWH�
HU]LHOW��DOV�GLHV�QDFK�GHP�&$30�HUZDUWHW�ZLUG��GDV�)DPD�)UHQFK�
'UHLIDNWRUHQPRGHOO�EHKHEW�GLHVH�0lQJHO�GHV�&$30��YJO��FaMa/
FrenCh �)1� ����� ���� II��� Bratton� �)1� ������ ���� I�� )�U� GLH�
6FKZHL]�JLEW�HV�DXI��KWWS���ZZZ�DPPDQQVWHLQHU�FK�!�$UEHLWVKLOIHQ�
I�U� GLH�$QZHQGXQJ� HLQHU� VWDWLVFKHQ�6FKlW]XQJVPHWKRGH�� GLH� DXV�
GHP�)DPD�)UHQFK�'UHLIDNWRUHQPRGHOO�ZHLWHUHQWZLFNHOW�ZXUGH�

�� 9JO��daModaran �)1 ���, ���II��PLW�HLQHU�'LVNXVVLRQ�GHU�DQHU�
NDQQWHVWHQ�0RGHOOH�

�� 9JO��Bhagat/roMano��)1���������
�� 9JO��Bhagat/roMano��)1���������
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$XVZHUWXQJ� EHHLQÀXVVHQ�� EHUJHQ� KHLNOH�0DQLSXODWLRQV�
VSLHOUlXPH�LQ�VLFK��'HVKDOE�LVW�ZLFKWLJ��GDVV�GLH�VWDWLVWL�
VFKH�$QDO\VH�XQSDUWHLLVFK��HUJHEQLVRIIHQ�� VRUJIlOWLJ�XQG�
JHZLVVHQKDIW�DXVJHI�KUW�ZLUG�

2. Ein illustrativer Präzedenzfall  
aus den USA

,Q� GHU� (QWVFKHLGXQJ� Bricklayers & Trowel Int’l Pen-
sion Fund v. Credit Suisse Sec. (USA) LLC,�1R����±�����
��VW�&LU��0D\����������110�JHKW�HV�XP�GLH�.OlUXQJ�GHU�7DW�
VDFKHQIUDJH��RE�HLQ�.DXVDO]XVDPPHQKDQJ�]ZLVFKHQ�GHU�
3ÀLFKWYHUOHW]XQJ�XQG�GHQ�EHKDXSWHWHQ�6FKlGHQ�EHVWDQG��
Bricklayers ]HLJW�H[HPSODULVFK�DXI��ZLH�$QZlOWH�XQG�*H�
ULFKWH� VWDWLVWLVFKH� $QDO\VHQ�� LQVEHVRQGHUH� HLQH� ©(YHQW�
6WXG\ª��NULWLVFK��EHUSU�IHQ�N|QQHQ�111�(LQH�lKQOLFKH�$XV�
HLQDQGHUVHW]XQJ� EH]�JOLFK� GHU� NRQWURYHUVHQ� 7DWVDFKHQ�
KlWWH�VLFK�DXFK�LQ�HLQHP�VFKZHL]HULVFKHQ�3UR]HVV�DEVSLH�
OHQ�N|QQHQ�

2.1. Sachverhalt112

$2/�XQG�7LPH�:DUQHU�KDWWHQ�DP�����-DQXDU������HLQH�SX�
EOLNXPVZLUNVDPH�0HJD�)XVLRQ�YROO]RJHQ��'LHVH�)XVLRQ�
EHGHXWHWH� HLQH�+RFK]HLW� GHU� WUDGLWLRQHOOHQ�PLW� GHQ� QHX�
HQ�0HGLHQ��hEHU�GLHVHQ�=XVDPPHQVFKOXVV�ZXUGH�LQ�GHQ�
0HGLHQ�XQG�LQ�GHU�)LQDQ]ZHOW�lXVVHUVW�H[WHQVLY�EHULFKWHW��
=ZHL�$QDO\VWHQ�GHU�&UHGLW�6XLVVH�)LUVW�%RVWRQ� �&6)%���
-DPLH�.LJJHQ�XQG�/DXUD�0DUWLQ��KDWWHQ�VHLW�GHP�=XVDP�
PHQVFKOXVV�XQJHIlKU�HLQ�-DKU�ODQJ��G�K��ELV�GLHVH�$QDO\V�
WHQ� GLH�&6)%� YHUOLHVVHQ�� LP�'HWDLO� GLH� IXVLRQLHUWH�8Q�
WHUQHKPXQJ�DQDO\VLHUW�XQG�$QDO\VWHQEHULFKWH��EHU�$2/�
YHU|IIHQWOLFKW��'LHVH�%HULFKWH� HQWKLHOWHQ�DOOJHPHLQH�%H�
REDFKWXQJHQ�]X�$2/��HLQH�.DXIV��RGHU�9HUNDXIVHPSIHK�
OXQJ�XQG�HLQ�.XUV]LHO��'DV�.XUV]LHO�ZDU�DOV�HLQH�3URJQRVH�
GHV�%|UVHQNXUVHV�GHU�$2/�I�U�GLH�QlFKVWHQ�]Z|OI�0RQD�
WH�]X�YHUVWHKHQ��'LH�&6)%�KDWWH�LP�9HUODXI�GLHVHU�]Z|OI�
0RQDWH����VROFKHU�$QDO\VWHQEHULFKWH�YHU|IIHQWOLFKW��'DV�
XUVSU�QJOLFKH�.XUV]LHO�GHU�$2/�ZXUGH�]XP�=HLWSXQNW�GHU�
)XVLRQ��0LWWH�-DQXDU�������EHL������DQJHVHW]W��MHGRFK�HL�
QHQ�0RQDW� VSlWHU�DXI������XQG� LP�6HSWHPEHU������DXI�

110 %HL�GLHVHP�8UWHLO�KDQGHOW�HV�VLFK�XP�GDV�%HUXIXQJVXUWHLO�]XP�HUVW�
LQVWDQ]OLFKHQ� 8UWHLO� Bricklayers & Trowel Trades Int’l Pension 
Fund v. Credit Suisse First Boston, ����)��6XSS���G������'��0DVV��
������

111 1HXHUHV�$QVFKDXXQJVPDWHULDO�¿QGHW�VLFK�DXFK�LQ�Reed Construc-
tion Data Inc. v. The McGraw-Hill Companies, Inc�, 1R�����&9�
������-32���6�'�1�<��6HSW������������

112 'LH�IROJHQGHQ�,QIRUPDWLRQHQ�VWDPPHQ�DOOH�DXV Bricklayers & Tro-
wel Int’l Pension Fund v. Credit Suisse Sec. (USA) LLC,�1R�����
�������VW�&LU��0D\������������$EVFKQLWW�©$��)DFWVª�

ULFKW�JHIRUGHUWH�©�EHUZLHJHQGH�:DKUVFKHLQOLFKNHLWª��'LH�
VWDWLVWLVFKH�$XVVDJHNUDIW�HLQHU�©(YHQW�6WXG\ª�YHUEHVVHUW�
VLFK��MH�JU|VVHU�GLH�$Q]DKO�9HUJOHLFKVXQWHUQHKPHQ�LVW�XQG�
MH� N�U]HU� GLH�$QN�QGLJXQJVSHULRGH� GH¿QLHUW� ZLUG����� ,Q�
GHU�5HJHO�ZHUGHQ�PLQGHVWHQV����� DOOHQIDOOV� DXFK����ELV�
���� 6WLFKSUREHQ� Q|WLJ� VHLQ�� XP� I�U� HLQH� HLQWlJLJH�$Q�
N�QGLJXQJVSHULRGH� HLQHQ�KRFKVLJQL¿NDQWHQ� VWDWLVWLVFKHQ�
6FKOXVV� ]X� ]LHKHQ�� )DOOV� 9HUJOHLFKVXQWHUQHKPHQ� LQ� GLH�
©(YHQW� 6WXG\ª� DXIJHQRPPHQ� ZHUGHQ�� XP� GLH� $Q]DKO�
6WLFKSUREHQ�]X�HUK|KHQ��LVW�GLHV�NXU]�QDFKYROO]LHKEDU�]X�
EHJU�QGHQ��)DOOV�]X�ZHQLJH�SDVVHQGH�9HUJOHLFKVXQWHUQHK�
PHQ�YRUKDQGHQ�VLQG�� LVW�DOOHQIDOOV�GLH�$QN�QGLJXQJVSH�
ULRGH�]X�YHUOlQJHUQ��XP�GLH�$Q]DKO�6WLFKSUREHQ�]X�HUK|�
KHQ����

)DOOV�HLQH�©(YHQW�6WXG\ª�QXU�PLW�HLQHP�8QWHUQHKPHQ�
GXUFKJHI�KUW�ZLUG�� LVW� ]X� HUZDUWHQ�� GDVV� GLH� VWDWLVWLVFKH�
$XVVDJHNUDIW� GDGXUFK� HUKHEOLFK� DEQLPPW�� %HVVHU� ZlUH�
HV��]XPLQGHVW�HLQ�3RUWIROLR�YRQ�EHLVSLHOVZHLVH�I�QI��P|J�
OLFKVW� lKQOLFKHQ�� 8QWHUQHKPHQ� ]X� XQWHUVXFKHQ�� 6FKRQ�
ZHQQ�HWZD�I�QI�8QWHUQHKPHQ�LP�3RUWIROLR�HQWKDOWHQ�VLQG��
ZLUG�GDPLW�GLH�3RUWIROLR�9DULDQ]�GHU�%|UVHQNXUVH�GLHVHU�
8QWHUQHKPHQ�LP�3RUWIROLR�HUKHEOLFK�JHULQJHU�VHLQ�LP�9HU�
JOHLFK�]X�GHQ�HLQ]HOQHQ�:HUWHQ�����'DV�KHLVVW��GHU�DXV�GHU�
0DUNWHQWZLFNOXQJ� HLQHV� DXV� ZHQLJHQ� 9HUJOHLFKVXQWHU�
QHKPHQ� EHVWHKHQGH� 3RUWIROLR� EHUHFKQHWH� ©%HQFKPDUNª�
ZLUG�JHJOlWWHW��$QVFKOLHVVHQG�ZHUGHQ�GLH�GXUFK�IHKOHUKDI�
WH�0LWWHLOXQJHQ�YHUXUVDFKWHQ�.XUVDXVVFKOlJH�HLQHV�:HUW�
SDSLHUV�PLW�GLHVHP�©%HQFKPDUNª�YHUJOLFKHQ��1HEHQ�GHU�
(UK|KXQJ�GHU�$Q]DKO�9HUJOHLFKVXQWHUQHKPHQ�NDQQ�DXFK�
HLQH�9HUlQGHUXQJ�GHU�%HREDFKWXQJVSHULRGH��E]Z��$QN�Q�
GLJXQJVSHULRGH�� GLH� VWDWLVWLVFKH� 6LJQL¿NDQ]� EHHLQÀXV�
VHQ��)DOOV�GLH�©(YHQWª�3HULRGH�YRQ�HLQHP�DXI�]ZHL�7DJH�
YHUGRSSHOW�ZLUG�� NDQQ�GLHV� VFKRQ� ]X� HLQHP�HUKHEOLFKHQ�
9HUOXVW�GHU�VWDWLVWLVFKHQ�$XVVDJHNUDIW�I�KUHQ��1LFKWVGHV�
WRZHQLJHU� NRPPHQ� LQ� GHQ� OHW]WHQ� -DKUHQ� DXFK� 6WXGLHQ�
DXI��ZHOFKH�GLH�/DQJ]HLWHIIHNWH�YRQ�$QN�QGLJXQJHQ�XQ�
WHUVXFKHQ��$QGHUH�/LWHUDWXUPHLQXQJHQ�YHUWUHWHQ�GLH�$Q�
VLFKW��GDVV�HLQH�$QDO\VH�YRQ�W\SLVFKHUZHLVH�]ZHL�7DJHQ��
PDQFKPDO� ELV� ]X� GUHL� 7DJHQ�� LPPHU� QRFK� ]XYHUOlVVLJ�
JHQXJ�VHL��XP�HLQ�=XIDOOVHUJHEQLV�DXV]XVFKOLHVVHQ�����*H�
UDGH�GLH�KLHU�HUZlKQWHQ�)DNWRUHQ��ZHOFKH�GLH�VWDWLVWLVFKH�

��� 9JO��Bhagat/roMano��)1���������
��� 9JO��stePhen j. BroWn/jeroLd B. Warner��8VLQJ�'DLO\�6WRFN�

5HWXUQV��7KH�&DVH�RI�(YHQW�6WXGLHV��-RXUQDO�RI�)LQDQFLDO�(FRQR�
PLFV�� ��� ������� �� II���a. Craig MaCkinLay�� (YHQW� 6WXGLHV� LQ�
(FRQRPLFV�DQG�)LQDQFH��-RXUQDO�RI�(FRQRPLF�/LWHUDWXUH������������
���II��

��� 9JO��Bhagat/roMano��)1���������
��� 9JO�� kauFMan/WunderLiCh �)1� ���� ���� I��� janet CooPer 

aLexander,�7KH�9DOXH�RI�%DG�1HZV�LQ�6HFXULWLHV�&ODVV�$FWLRQV��
8&/$�/��5HY�����������������
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GHU�(UIROJVUHFKQXQJ�]HLJWHQ�XQG�GDPLW�]X�GHQ�YHU]HUUWHQ�
5HVXOWDWHQ�I�KUWHQ�

2.2. Prozessgeschichte

'LH� $2/�$NWLRQlUH� EHKDXSWHWHQ�� GDVV� GLH� )LQDQ]DQD�
O\VWHQ�.LJJHQ� XQG�0DUWLQ� VRZLH� GLH� &6)%� LP� =XVDP�
PHQKDQJ� PLW� GHP� 9HUNDXI� YRQ� :HUWSDSLHUHQ� XQZDKUH�
,QIRUPDWLRQHQ� YHU|IIHQWOLFKW� XQG� GDGXUFK� ,QYHVWRUHQ�
$2/�$NWLHQ� YLHO� ]X� WHXHU� JHNDXIW� KlWWHQ�� ZDV� EHL� GHU�
.XUVNRUUHNWXU�GLHVH�,QYHVWRUHQ�VFKlGLJWH�113�0LW�GHU�%H�
VFKZHUGHVFKULIW� ZXUGHQ� DXVVHUGHP�9RUZ�UIH� JHJHQ� GLH�
GDPDOLJHQ� &6)%�*HVFKlIWVOHLWXQJVPLWJOLHGHU� )UDQN�
4XDWWURQH� XQG� (OOLRW� 5RJHUV� HUKREHQ�� GLHVH� KlWWHQ� LKUH�
)�KUXQJVYHUDQWZRUWXQJ� JHJHQ�EHU� LKUHQ� 0LWDUEHLWHUQ�
XQJHQ�JHQG�ZDKUJHQRPPHQ�����GD�GLH�$QDO\VWHQ�DQJHE�
OLFK�IDOVFKH�,QIRUPDWLRQHQ�YHUEUHLWHWHQ�RGHU�ZHVHQWOLFKH�
,QIRUPDWLRQHQ�]XU�FNKLHOWHQ����

,P� YRULQVWDQ]OLFKHQ� 9HUIDKUHQ� SUlVHQWLHUWHQ� VRZRKO�
GLH�NODJHQGHQ�$2/�$NWLRQlUH�DOV�DXFK�GLH�%HNODJWHQ�MH�
ZHLOV�©(YHQW�6WXG\ª�3DUWHLJXWDFKWHQ����YRQ�VDFKYHUVWlQ�
GLJHQ�gNRQRPHQ��XP�GDV�9RUKDQGHQVHLQ�E]Z��GDV�)HKOHQ�
GHU�.DXVDOLWlW�]ZLVFKHQ�GHQ�IDOVFKHQ�$QDO\VWHQEHULFKWHQ�
GHU�&6)%�XQG�GHU�.XUVHQWZLFNOXQJ�GHU�$2/�$NWLHQ�]X�
EHZHLVHQ�� DXV�GHU�.XUVHQWZLFNOXQJ� VROOWH� DXFK�GHU� YRQ�
GHQ�.OlJHUQ�EHKDXSWHWH�6FKDGHQ�KHUJHOHLWHW�ZHUGHQ�����,Q�
GHU�)ROJH�YHUVXFKWHQ�EHLGH�6HLWHQ�MHZHLOV�GDV�*XWDFKWHQ�
GHU�*HJHQVHLWH�QDFK�GHQ�I�U�GLHVHQ�3UR]HVV�DQZHQGEDUHQ�
%HZHLVUHJHOQ� YRP� 3UR]HVV� DXV]XVFKOLHVVHQ�� GDPLW� GDV�
*HULFKW�GDV�MHZHLOV�I�U�GLH�HLJHQH�3DUWHL�QDFKWHLOLJH�*XW�
DFKWHQ� QLFKW� I�U� GDV�8UWHLO� EHU�FNVLFKWLJHQ� G�UIWH��*XW�
DFKWHQ�N|QQHQ�QDFK�GHP�DXI�GLHVHQ�6WUHLW�DQZHQGEDUHQ�
3UR]HVVUHFKW�DXVJHVFKORVVHQ�ZHUGHQ��ZHQQ�VLH�QLFKW�DXI�
HLQHU�YHUOlVVOLFKHQ�ZLVVHQVFKDIWOLFKHQ�%DVLV�EHUXKHQ�RGHU�
I�U�GDV�NRQNUHWH�3UR]HVVWKHPD� LUUHOHYDQW�VLQG��(LQ�*XW�
DFKWHQ� LVW� QXU�GDQQ�DOV�%HZHLV�JHHLJQHW��ZHQQ� VLFK�GDV�
*XWDFKWHQ� DXI� HLQH� JHQ�JHQGH�'DWHQEDVLV� VW�W]W�� HV� HLQ�
3URGXNW�]XYHUOlVVLJHU�0HWKRGHQ� LVW��XQG�ZHQQ�GHU�*XW�
DFKWHU�GLH�*UXQGVlW]H�XQG�0HWKRGHQ�]XYHUOlVVLJ�DXI�GLH�

113 'DV�HQWVSULFKW�HLQHP�9HUVWRVV�JHJHQ�GLH�6HFWLRQ����E��GHV�6HFXUL�
WLHV�([FKDQJH�$FW�RI����������8�6�&������M�E��XQG�GHU�KLHU]X�JHK|�
UHQGHQ�$XVI�KUXQJVEHVWLPPXQJ�6(&�5XOH���E���E��

��� 'LHV�Z�UGH�HLQHP�9HUVWRVV�JHJHQ�6HFWLRQ����D��GHV�6HFXULWLHV�([�
FKDQJH�$FW�RI����������8�6�&������W�D��HQWVSUHFKHQ�

��� 9JO�� Bricklayers & Trowel Int’l Pension Fund v. Credit Suisse 
Sec. (USA) LLC,�1R������������VW�&LU��0D\������������$EVFKQLWW�
©%��3URFHGXUDO�+LVWRU\ª�

��� 9JO�� GD]X� KLQWHQ�$EVFKQLWW� ,9��� ]XU� %HGHXWXQJ� GHU� 3ULYDW�� RGHU�
3DUWHLJXWDFKWHQ�QDFK�6FKZHL]HULVFKHU�=32�

��� 9JO�� Bricklayers & Trowel Int’l Pension Fund v. Credit Suisse 
Sec. (USA) LLC,�1R������������VW�&LU��0D\������������$EVFKQLWW�
©%��3URFHGXUDO�+LVWRU\ª�

�� ��� NRUULJLHUW��:HLWHUH� QHXQ�0RQDWH� VSlWHU� ZXUGH� GLH�
$2/�$NWLH�EHL������JHKDQGHOW�

$2/�$NWLRQlUH� HUKREHQ� GDUDXIKLQ� HLQH� .ODJH� DXI�
6FKDGHQHUVDW]� XQG� EHKDXSWHWHQ�� GDVV� GLH�$QDO\VWHQ� GHU�
&6)%�LQ� LKUHQ�$QDO\VWHQEHULFKWHQ�I�U�GLH�$2/�DEVLFKW�
OLFK�IDOVFKH�.XUV]LHOH�YHU|IIHQWOLFKWHQ��GDPLW�.LJJHQ�XQG�
0DUWLQ� HLQH� JXWH� %H]LHKXQJ� PLW� (QWVFKHLGXQJVWUlJHUQ�
YRQ� $2/� KlWWHQ� SÀHJHQ� N|QQHQ�� 'LH� $2/�$NWLRQlUH�
PXWPDVVWHQ��GDVV�$2/�GDV�3RWHQ]LDO�KDWWH��GHU�&6)%�LQ�
=XNXQIW�DWWUDNWLYH�(LQQDKPHQ�LP�,QYHVWPHQWEDQNLQJ�]X�
EULQJHQ�� .LJJHQ� XQG�0DUWLQ� KlWWHQ� GLH� )LQDQ]NUDIW� GHU�
$2/�DEVLFKWOLFK� ]X�SRVLWLY�GDUJHVWHOOW�� GDPLW�GLH�&6)%�
LQ� =XNXQIW� ,QYHVWPHQWEDQNLQJ�*HVFKlIWH� I�U� $2/� DE�
ZLFNHOQ� N|QQWH� �ZDV� LQ� GHU� )ROJH� WDWVlFKOLFK� JHVFKDK���
:HLWHU�EHKDXSWHWHQ�GLH�$2/�$NWLRQlUH��GDVV�.LJJHQ�XQG�
0DUWLQ� LKUH� 3URJQRVHQ� UHJHOPlVVLJ� HLQLJHQ� 9HUWUHWHUQ�
YRQ�$2/� ]HLJWHQ� XQG� GDQQ� JHVW�W]W� DXI� GHUHQ�5HDNWLR�
QHQ�NRUULJLHUWHQ��6HOEVW�DOV�$2/V�]HQWUDOHU�(UIROJVIDNWRU��
GLH�:HUEHHLQQDKPHQ��LP�*OHLFKVFKULWW�PLW�GHU�JHVDPWHQ�
%UDQFKH�VFKUXPSIWHQ��EHKDXSWHWH�GLH�&6)%�LPPHU�QRFK��
GDVV� $2/� GLH� )lKLJNHLW� KDEH�� VLFK� HUIROJUHLFK� JHJHQ�
GHQ�,QGXVWULHWUHQG�]X�VWHPPHQ��'LH�$2/�$NWLRQlUH�EH�
KDXSWHWHQ�]XGHP��GDVV�GLH�&6)%�EHL�]ZHL�*HOHJHQKHLWHQ�
QLFKW|IIHQWOLFKH�� ZHVHQWOLFKH� ,QIRUPDWLRQHQ� �EHU� $2/�
HUKLHOW�XQG�GLHVH�,QIRUPDWLRQHQ�QLFKW�LQ�LKUHQ�$QDO\VWHQ�
EHULFKWHQ�HUZlKQWHQ��$QWKRQ\�/RUHQ]R��HLQ�-XQLRU�$QD�
O\VW�EHL�&6)%��GHU�MHGRFK��EHU�DQGHUH�8QWHUQHKPXQJHQ�
DOV�$2/�$QDO\VWHQEHULFKWH�YHUIDVVHQ�PXVVWH��YHUVFKLFN�
WH�.LJJHQ�SHU�(PDLO�,QIRUPDWLRQHQ�]X�(QWODVVXQJHQ�EHL�
$2/��/RUHQ]R�]LWLHUWH�GRUW�HLQH�DQRQ\PH�4XHOOH��ZRQDFK�
$2/�0LWDUEHLWHU�HQWODVVHQ�KDEH�XQG�GLHVH�(QWODVVXQJHQ�
QLFKW�|IIHQWOLFK�DQJHN�QGLJW�Z�UGHQ��'LH�$2/�$NWLRQlUH�
XQG�&6)%�ZDUHQ�VLFK��EHU�GLH�5HOHYDQ]�GLHVHU�,QIRUPD�
WLRQ� XQHLQLJ�� 'LH�$2/�$NWLRQlUH� EHKDXSWHWHQ�� GDVV� LP�
:DOO�6WUHHW�-RXUQDO�YRP�����XQG�����$XJXVW������YRQ�ELV�
]X� WDXVHQG� HQWODVVHQHQ�0LWDUEHLWHUQ� GLH� 5HGH� ZDU�� 'LH�
&6)%�HQWJHJQHWH��GDVV�HV� VLFK� OHGLJOLFK�XP�HLQH�NOHLQH�
$Q]DKO�0LWDUEHLWHU� LQ� GHU� ,QWHUDFWLYH�0DUNHWLQJ�*URXS��
HLQHU� NOHLQHQ� *HVFKlIWVHLQKHLW� GHU�$2/�� KDQGHOWH�� 'LH�
:DVKLQJWRQ�3RVW�EHULFKWHWH�DP�����-XOL�������HLQHQ�7DJ�
QDFK� GHQ� (QWODVVXQJHQ� LQ� GHU� ,QWHUDFWLYH� 0DUNHWLQJ�
*URXS���EHU�GLHVH�.�QGLJXQJHQ��/RUHQ]R�HUZlKQWH�LQ�VHL�
QHU�(�0DLO�1DFKULFKW�DXFK��GDVV�JHJHQ�$2/�XQG�HLQLJH�
$QJHVWHOOWH� ZHJHQ� XQDQJHPHVVHQHU� %XFKI�KUXQJV�� XQG�
5HFKQXQJVOHJXQJVDNWLYLWlWHQ� HLQH� 8QWHUVXFKXQJ� HLQJH�
OHLWHW�ZXUGH��'LH�8PVlW]H�HLQLJHU�7UDQVDNWLRQHQ�VHLHQ�]X�
JURVV�DXVJHZLHVHQ��'LH�&6)%�KDW�DOOHUGLQJV�NHLQH�HLQ]LJH�
GLHVHU�,QIRUPDWLRQHQ�LQ�LKUHQ�$QDO\VWHQEHULFKWHQ�DXVJH�
ZLHVHQ��/HW]WOLFK�KDW�GLH�:DVKLQJWRQ�3RVW�LP�-XOL������LQ�
HLQHP�$UWLNHO�GLH�©XQNRQYHQWLRQHOOHQª�:HUEH�'HDOV�NUL�
WLVLHUW��ZHOFKH�DQJHEOLFK�ZHVHQWOLFK�]X�JURVVH�(UWUlJH�LQ�
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NOlJHULVFKH�*XWDFKWHU� KDWWH� MHGRFK� I�U� VHLQH� 6WXGLH� QXU�
GLHMHQLJHQ�(UHLJQLVWDJH�DXVJHZlKOW�� DQ�GHQHQ�GLH�$2/�
$NWLH� EHVRQGHUV� NUDVVH� .XUVDXVVFKOlJH� PDFKWH�� 'LHVH�
.XUVEHZHJXQJHQ�VWDQGHQ�DEHU�LQ�NHLQHP�=XVDPPHQKDQJ�
]X�GHQ�'DWHQ��DQ�ZHOFKHQ�LUUHI�KUHQGH�,QIRUPDWLRQHQ�YRQ�
GHQ�%HNODJWHQ�YHU|IIHQWOLFKW�ZXUGHQ�� ,P�*HJHQWHLO�� GHU�
NOlJHULVFKH�*XWDFKWHU�YHUZHQGHWH� VRJDU�7DJH�� DQ�GHQHQ�
GLH�%HNODJWHQ��EHUKDXSW�NHLQH� ,QIRUPDWLRQHQ�YHU|IIHQW�
OLFKWHQ��XQG�KLHU]X�DXFK�NHLQH�3ÀLFKW�EHVWDQG��123�$OOHLQH�
VFKRQ� GDGXUFK� ZXUGHQ� GLH� JHPHVVHQHQ�.XUVDXVVFKOlJH�
XQUHDOLVWLVFK� JURVV�� ZRGXUFK� GLH� ©(YHQW� 6WXG\ª� Y|OOLJ�
XQEUDXFKEDU�ZXUGH��$OOHUGLQJV�KDWWH�GHU�*XWDFKWHU�QRFK�
ZHLWHUH�0DQLSXODWLRQHQ� DP�©(YHQW� 6WXG\ª�0RGHOO� YRU�
JHQRPPHQ�� 'DV� =LHO� GHU� (UHLJQLVVWXGLH� EHVWHKW� GDULQ��
HLQH�HUZDUWHWH�5HQGLWH�PLW�GHU� WDWVlFKOLFKHQ�5HQGLWH� ]X�
YHUJOHLFKHQ�XQG�KLHUPLW�GHQ�GXUFK�GLH�YHUEUHLWHWH�)DOVFK�
LQIRUPDWLRQ� YHUXUVDFKWHQ� .XUVDXVVFKODJ� ]X� HUPLWWHOQ��
'U��+DNDOD�KDWWH�DEHU�LQ�VHLQHP�*XWDFKWHQ�GHQ�QRUPDOHQ�
%|UVHQNXUVYHUODXI�±�RKQH�GLH�LUUHI�KUHQGH�,QIRUPDWLRQ�±�
GHXWOLFK� ÀDFKHU� EHUHFKQHW�� DOV� GLHV� WDWVlFKOLFK� GHU� )DOO�
ZDU�����'DPLW�ZXUGHQ�LQ�+DNDODV�*XWDFKWHQ�QLFKW�QXU�GLH�
5HDNWLRQHQ�DXI�GLH�1DFKULFKWHQ�GHU�%HNODJWHQ��EHUPlV�
VLJ�YRODWLO�JH]HLJW��VRQGHUQ�DXFK�GHU�QRUPDOH�.XUVYHUODXI�
VWlUNHU�JHJOlWWHW�XQG�ZHQLJHU�YRODWLO�GDUJHVWHOOW��DOV�GLHV�
QDFK�HLQHU�ULFKWLJ�GXUFKJHI�KUWHQ�©(YHQW�6WXG\ª�GHU�)DOO�
ZlUH�� 'LHV� I�KUWH� GD]X�� GDVV� GHU� IlOVFKOLFKHUZHLVH� EH�
KDXSWHWH�(IIHNW�GHU�)DOVFKLQIRUPDWLRQ��©(YHQWVª��DXI�GHQ�
.DSLWDOPDUNW��EHUWULHEHQ�JURVV�GDUJHVWHOOW�ZXUGH��GD�GLH�
$EZHLFKXQJ�YRQ�GHU�HUZDUWHWHQ�]X�GHU�JHVFKlW]WHQ�5HQ�
GLWH�JU|VVHU�ZXUGH��$OV�GULWWHV�0DQNR�EHIDQG�GDV�*HULFKW��
GDVV�GLH�6WXGLH� ,QIRUPDWLRQHQ�DOV� ©(YHQWVª�EHU�FNVLFK�
WLJWH��GLH�GHP�0DUNW�EHUHLWV�IU�KHU�GXUFK�'ULWWH�PLWJHWHLOW�
ZXUGHQ��:HQQ�GLH�%HNODJWHQ�VSlWHU�GHP�0DUNW�,QIRUPD�
WLRQHQ�PLWWHLOWHQ��NRQQWH�GLHV�HLQH�+DIWXQJ�GHU�%HNODJWHQ�
QLFKW�UHFKWIHUWLJWHQ��GD�GHU�0DUNW�GLH�,QIRUPDWLRQ�EHUHLWV�
LQ�GHQ�%|UVHQNXUV�DXIJHQRPPHQ�KDWWH��'DV�PXVV�JHOWHQ��
VRIHUQ� GLH� +\SRWKHVH� GHV� HI¿]LHQWHQ�.DSLWDOPDUNWV� DXI�
HLQH�$NWLH�DQ]XZHQGHQ�LVW��,Q�Bricklayers�ZDU�GLH�.DXVD�
OLWlW�XQWHUEURFKHQ��GD�GHU�%|UVHQNXUV�GXUFK�EHUHLWV�IU�KHU�
YHU|IIHQWOLFKWH�,QIRUPDWLRQHQ�VFKRQ�GLH�I�U�GLH�,QIRUPD�
WLRQ� JHUHFKWIHUWLJWH� 0DUNWEHZHJXQJ� YROO]RJHQ� KDWWH���� 
'HU�OHW]WH�)HKOHU�YRQ�'U��+DNDODV�6WXGLH�ZDU�GLH�1LFKW�

123 9JO��Bricklayers & Trowel Int’l Pension Fund v. Credit Suisse Sec. 
(USA) LLC,�1R������������VW�&LU��0D\������������$EVFKQLWW�©'��'U��
+DNDOD¶V�(YHQW�6WXG\ª�

��� 9JO��Bricklayers & Trowel Int’l Pension Fund v. Credit Suisse Sec. 
(USA) LLC,�1R������������VW�&LU��0D\������������$EVFKQLWW�©'��'U��
+DNDOD¶V�(YHQW�6WXG\ª�

��� 9JO��Bricklayers & Trowel Int’l Pension Fund v. Credit Suisse Sec. 
(USA) LLC,�1R������������VW�&LU��0D\������������$EVFKQLWW�©'��'U��
+DNDOD¶V�(YHQW�6WXG\ª�

)DNWHQ�GHV�YRUOLHJHQGHQ�)DOOHV�DQJHZHQGHW�KDW�����,Q�GHU�
)ROJH�KLHOW�GDV�*HULFKW�HLQH�VHSDUDWH�$QK|UXQJ�EH]�JOLFK�
GHU�)UDJH�DE��RE�XQG�ZHOFKH�*XWDFKWHQ�YRP�*HULFKW�I�U�
GLH�]X�EHZHLVHQGH�.DXVDOLWlW�]ZLVFKHQ�GHP�EHKDXSWHWHQ�
VFKlGLJHQGHQ�9HUKDOWHQ� XQG� GHU� EHKDXSWHWHQ� 6FKDGHQV�
YHUXUVDFKXQJ�]XJHODVVHQ�ZHUGHQ����

2.3. Urteil

Im Bricklayers�8UWHLO�ZXUGH�GDV�ZLFKWLJVWH�%HZHLVVW�FN�
GHU�.OlJHU��HLQ�3DUWHLJXWDFKWHQ�YRQ�'U��6FRWW�'��+DNDOD��
GDV� PLWWHOV� GHU� ©(YHQW� 6WXG\ª�0HWKRGH� HUVWHOOW� ZXUGH��
ZHJHQ�HUKHEOLFKHU�PHWKRGLVFKHU�0lQJHO�DXV�GHP�5HFKW�
JHZLHVHQ�120� 'DV�*HULFKW� EHPlQJHOWH� QLFKW� GLH� %HZHLV�
HLJQXQJ�HLQHU�©(YHQW�6WXG\ª�DQ�VLFK��VRQGHUQ�GLH�NUDVV�
IHKOHUKDIWH� 'XUFKI�KUXQJ� YRQ� 'U�� +DNDODV� ©(YHQW� 6WX�
G\ª��,Q�VHLQHP�8UWHLO�VHW]WH�VLFK�GDV�*HULFKW�DXVI�KUOLFK�
PLW� GHU�3ODQXQJ�XQG�GHU�$XVI�KUXQJ� VHLQHV�*XWDFKWHQV�
DXVHLQDQGHU��'DV�*HULFKW� IDVVWH� ]XHUVW� GHQ� LGHDOHQ�$XI�
EDX� HLQHU� ©(YHQW� 6WXG\ª� ]XVDPPHQ�121� $QVFKOLHVVHQG�
IROJWH�GLH�.ULWLN� DP�XQJHQ�JHQGHQ�$XIEDX�GHU�+DNDOD�
6WXGLH�� ,QVEHVRQGHUH� GLH� IROJHQGHQ� YLHU� 7HLOEHUHLFKH�
GHU� NOlJHULVFKHQ� ©(YHQW� 6WXG\ª� EHIDQG� GDV�*HULFKW� DOV�
PDQJHOKDIW��GLH�����$XVZDKO�GHU�©(YHQWª�'DWHQ������GLH�
9HUJOHLFKVJU|VVH� ]XP� QRUPDOHQ� $NWLHQNXUVYHUODXI��
���� GLH� 1LFKWEHU�FNVLFKWLJXQJ� EHUHLWV� IU�KHU� GXUFK� DQ�
GHUH�0DUNWWHLOQHKPHU�YHU|IIHQWOLFKWHU�,QIRUPDWLRQHQ�VR�
ZLH� ����GLH� IHKOHQGH�%HU�FNVLFKWLJXQJ�YRQ�6W|UIDNWRUHQ�
XQG� 'ULWWHLQÀ�VVHQ� �©FRQIRXQGLQJ� IDFWRUVª122��� 8P� GLH�
(UHLJQLVGDWHQ�]X� LGHQWL¿]LHUHQ��PXVV� HLQ�*XWDFKWHU�GLH�
MHQLJHQ�7DJH�DXVZlKOHQ��DQ�GHQHQ�DQJHEOLFK�HLQH�IDOVFKH�
RGHU� LUUHI�KUHQGH� ,QIRUPDWLRQ� YHUEUHLWHW�ZXUGH� XQG� GLH�
7DJH�� DQ�GHQHQ�GHU�0DUNW�GLH� WDWVlFKOLFKHQ�)DNWHQ�YHU�
DUEHLWHQ� NRQQWH� �G�K�� GLH� ©:DKUKHLWª� KHUDXVIDQG��� 'HU�

��� 9JO��)HGHUDO�5XOHV�RI�(YLGHQFH��5XOH������©7HVWLPRQ\�E\�([SHUW�
:LWQHVVHVª���Daubert v. Merrell Dow Pharm. Inc.,�����8�6�������
���� ��������kauFMann �)1 ���, ���� VFKOlJW� LQ�$QOHKQXQJ� DQ�
%*(�����9�����II��]X�5HFKW�YRU��GDVV�GLHVH�8�6��DPHULNDQLVFKHQ�
*UXQGVlW]H�DXFK�DXI�GLH�6FKZHL]�DQ]XZHQGHQ�VLQG�

��� 9JO�� Bricklayers & Trowel Int’l Pension Fund v. Credit Suisse 
Sec. (USA) LLC,�1R������������VW�&LU��0D\������������$EVFKQLWW�
©%��3URFHGXUDO�+LVWRU\ª�

120 (LQH� *HJHQ�EHUVWHOOXQJ� YRQ� 'U�� +DNDODV� 6WXGLH� PLW� GHQMHQLJHQ�
3XQNWHQ��ZHOFKH�GDV�HUVWLQVWDQ]OLFKH�*HULFKW�LQ�Bricklayers & Tro-
wel Trades Intern. v. CSFB,�����)��6XSS���G������'��0DVV��������
NULWLVLHUWH�� OlVVW� VLFK� XQWHU� hoLger sPaMann�� 3ODLQWLIIV¶� EULHI�
LQ�%ULFNOD\HUV� DQG�7URZHO�7UDGHV� ,QWHUQ��3HQVLRQ�)XQG�Y��&UHGLW�
�6XLVVH�)LUVW�%RVWRQ���KWWSV���K�R�ODZ�KDUYDUG�HGX�FROODJHV�����!��
���-XQL�������DEUXIHQ�

121 9JO��Bricklayers & Trowel Int’l Pension Fund v. Credit Suisse Sec. 
(USA) LLC,�1R������������VW�&LU��0D\������������$EVFKQLWW�©'��'U��
+DNDOD¶V�(YHQW�6WXG\ª�

122 9JO��YRUQH�$EVFKQLWW�,,���
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IV. Konsequenzen für die rechtswissen-
schaftliche Praxis

(LQ�*XWDFKWHQ�GUlQJW�VLFK�DXI��ZHQQ�HV�I�U�GLH�6DFKHQW�
VFKHLGXQJ� QRWZHQGLJ� LVW�130� %HL� HLQHU� $XVZHUWXQJ� YRQ�
KXQGHUWHQ� RGHU� WDXVHQGHQ� �HYWO�� VLFK� ZLGHUVSUHFKHQGHQ�
RGHU�PHKUGHXWLJHQ��'DWHQ�RGHU�,QIRUPDWLRQHQ�XQG�]DKO�
UHLFKHU� )UHPGHLQÀ�VVH� LVW� GLH� HPSLULVFKH� $XVZHUWXQJ�
XQDEGLQJEDU�� 1XU� IDOOV� GHU� 6DFKYHUKDOW� EH]�JOLFK� GHU�
.DXVDOLWlW�]ZLVFKHQ�HLQHU�9HU|IIHQWOLFKXQJ�XQG�GHU�.XUV�
YHUlQGHUXQJ�RKQH�EHVRQGHUH�)DFKNHQQWQLVVH�HUPLWWHOEDU�
LVW��HU�EULJW�VLFK�HLQ�*XWDFKWHQ�131

(LQ�YRP�*HULFKW�EHVWHOOWHU�6DFKYHUVWlQGLJHU�NDQQ�GLH�
YRQ� HLQHU� 3DUWHL� EHKDXSWHWH� .DXVDOLWlW� ]ZLVFKHQ� HLQHU�
VFKlGLJHQGHQ�+DQGOXQJ�XQG�GHP�HLQJHWUHWHQHQ�6FKDGHQ�
PLWWHOV� ©(YHQW� 6WXG\ª�*XWDFKWHQ� XQWHUVXFKHQ�� 'LHVHV�
*XWDFKWHQ�GHV�YRP�*HULFKW�EHVWHOOWHQ�6DFKYHUVWlQGLJHQ�
GLHQW�DOV�%HZHLV�L�6�Y��$UW������$EV����OLW��G�=32��(LQ�*XW�
DFKWHQ�NDQQ�%HZHLVPLWWHO�VHLQ�XQG�GHU�.OlUXQJ�GHV�6DFK�
YHUKDOWV�GLHQHQ�132�'LH�UHFKWOLFKH�:�UGLJXQJ�GHV�*XWDFK�
WHQV� XQG� DQGHUHU� %HZHLVH� VRZLH� GLH� 5HFKWVDQZHQGXQJ�
LVW�GHPJHJHQ�EHU�GLH�$XIJDEH�GHV�*HULFKWV�133�'DEHL�JLOW�
HV�]X�EHU�FNVLFKWLJHQ��GDVV�GLH�,QYHVWLWLRQ�LQ�HLQ�©(YHQW�
6WXG\ª�*XWDFKWHQ�QLFKW�JHUDGH�J�QVWLJ�VHLQ�ZLUG�XQG�VLFK�
YHUQ�QIWLJHUZHLVH� DQJHVLFKWV� GHU� 3UR]HVVULVLNHQ� I�U� GLH�
3DUWHLHQ�QXU�EHL�HLQHP�HKHU�JURVVHQ�6WUHLWZHUW�¿QDQ]LHOO�
ORKQHQ�ZLUG�

1. Rolle des «Event Study»-Gutachtens

'DV� REHUVWH� *HERW� EHL� GHU� (UVWHOOXQJ� GLHVHV� *XWDFK�
WHQV�LVW�GLH�(UJHEQLVRIIHQKHLW�����'HU�*XWDFKWHU�PXVV�GLH�
YRQ� LKP� ]X� XQWHUVXFKHQGHQ� )DNWHQ� QHXWUDO� XQWHUVXFKHQ�
XQG� IHVWVWHOOHQ�� RE� HLQ� EHVWLPPWHU� 8UVDFKH�:LUNXQJV�
=XVDPPHQKDQJ� JHPlVV� GHU� ©(YHQW� 6WXG\ª�0HWKRGH�
JHJHEHQ�LVW��'DEHL�VWHOOW�VLFK�GLH�)UDJH��EHL�ZHOFKHQ�7DW�
VDFKHQ��XQG�5HFKWVSUREOHPHQ�GLHVHU�8UVDFKH�:LUNXQJV�
]XVDPPHQKDQJ�PLWWHOV�©(YHQW�6WXG\ª�]X�I�KUHQ�LVW��(LQH�
©(YHQW�6WXG\ª�LVW�I�U�GLH�WDWVlFKOLFKH��XQG�GDPLW�DXFK�I�U�
GLH�UHFKWOLFKH��$XIDUEHLWXQJ�Q�W]OLFK��ZHQQ�VLFK�HLQGHXWLJ�
HUPLWWHOQ�OlVVW������ZDV�XQG�����ZDQQ�HWZDV�YHU|IIHQWOLFKW�

130 9JO��%*(�����,,������%6.�=32��annette doLge��$UW������1���
131 9JO��kauFMann �)1 ���, ����II��=XU�$UEHLWVWHLOXQJ�YRQ�*HULFKW�

XQG�*XWDFKWHU�YJO��%*(�����9�����II�
132 9JO��$UW������$EV����OLW��G�=32��%RWVFKDIW�=32��%%O�������������

.DUO� 6S�KOHU�/XFD� 7HQFKLR�'RPLQLN� ,QIDQJHU� �+UVJ���� %DVOHU�

.RPPHQWDU� 6FKZHL]HULVFKH� =LYLOSUR]HVVRUGQXQJ�� ��� $��� %DVHO�
����� �QDFKIROJHQG� ©%6.� =32�verFasserª���annette doLge��
$UW������1���

133 9JO��$UW������=32��kauFMann �)1 ���, ����
��� 9JO��kauFMann �)1 31�, ����I�

EHU�FNVLFKWLJXQJ� YRQ� 'ULWWHLQÀ�VVHQ� XQG� 6W|UIDNWRUHQ�
�©FRQIRXQGLQJ� IDFWRUVª��� =ZDU� LVW� HV� VFKZLHULJ� NRQNUHW�
IHVW]XVWHOOHQ��ZRUDXI�VLFK�GLH�$NWLRQlUH�EHL� LKUHQ�.DXI��
XQG�9HUNDXIVHQWVFKHLGXQJHQ� YHUOLHVVHQ�� ZHQQ� EHL� HLQHU�
0HJD�)XVLRQ�ZLH�$2/� MHGHQ�7DJ� WDXVHQGH�1DFKULFKWHQ�
YHU|IIHQWOLFKW� ZHUGHQ�� 'HQQRFK� H[LVWLHUHQ� DXFK� KLHUI�U�
]DKOUHLFKH� 0HWKRGHQ�� XP� HLQ� 'ULWW�9DULDEOHQ�3UREOHP�
DXV]XVFKOLHVVHQ�� ,Q�GHU�5HJHO�ZHUGHQ�VROFKH�.RQWUROOHQ�
EHL�HLQHU�©(YHQW�6WXG\ª�PLW�©,QWUDGD\ª�$QDO\VHQ�YRUJH�
QRPPHQ�����'DGXUFK�OlVVW�VLFK�ZlKUHQG�HLQHV�7DJHV�DXI�
6HNXQGHQEUXFKWHLOH�JHQDX�PHVVHQ��ZLH� ODQJH� HV�GDXHUW��
ELV� HLQH� EHVWLPPWH� ,QIRUPDWLRQ� HLQHQ� (LQÀXVV� DXI� GHQ�
%|UVHQNXUV�KDW��:HQQ�QXQ�DQ�HLQHP�EHVWLPPWHQ�7DJ�YRQ�
'ULWWHQ�VHKU�YLHOH�SRVLWLYH�XQG�QHJDWLYH�1DFKULFKWHQ��EHU�
$2/� YHU|IIHQWOLFKW� ZXUGHQ�� KlWWH� GHU� *XWDFKWHU� ]HLJHQ�
P�VVHQ�� ZDQQ� JHQDX� GLH� %HNODJWHQ� HLQH� IDOVFKH� ,QIRU�
PDWLRQ�YHU|IIHQWOLFKWHQ�XQG�RE�VLFK�GLHVH�,QIRUPDWLRQ�LQ�
GHU� ©,QWUDGD\ª�$QDO\VH�ZHVHQWOLFK� DQGHUV� DXI� GHQ�%|U�
VHQNXUV�DXVZLUNWH�DOV�DQ�QRUPDOHQ�7DJHQ��DQ�GHQHQ�NHLQH�
VROFKH� 1DFKULFKW� EHNDQQW� ZXUGH�� 'LHVHU�$QDO\VHVFKULWW�
LVW� PLW� VXEMHNWLYHQ� (LQVFKlW]XQJHQ� XQG�$QQDKPHQ� GHV�
*XWDFKWHUV�YHUEXQGHQ��$OOHUGLQJV�LVW�DXFK�KLHU�VLFKHU]X�
VWHOOHQ�� GDVV� HLQ� XQDEKlQJLJHU�'ULWWHU� LQ� GHU� 6WXGLH� GLH�
/HLWOLQLHQ�YRU¿QGHW��GDPLW�HU�DQKDQG�GHUVHOEHQ�'DWHQ�]X�
GHQVHOEHQ�6FKO�VVHQ�NRPPHQ�NDQQ��/HW]WHUHV�ZDU�LQ�'U��
+DNDODV� 6WXGLH� QLFKW�P|JOLFK�� GD� VHLQ� *XWDFKWHQ� �EHU�
KDXSW� QLFKW� UHSURGX]LHUEDU� ZDU����� 'DV� *HULFKW� EHIDQG��
GDVV�HV�QLFKW�VHLQH�$XIJDEH�VHL��GDV�IHKOHUKDIWH�*XWDFKWHQ�
GHV�([SHUWHQ�YRQ�*UXQG�DXI�QHX�]X�VFKUHLEHQ�XQG�DOOIlO�
OLJH�%HZHLVH�]X�¿QGHQ��GLH�GHQ�$QVSUXFK�GHU�.OlJHU�XQ�
WHUPDXHUQ��'D�GLH�.OlJHU�LKUHQ�$QVSUXFK�OHGLJOLFK�PLW�LK�
UHP�YRUJHEUDFKWHQ�*XWDFKWHQ����]X�EHZHLVHQ�YHUVXFKWHQ��
ZXUGH�LKUH�.ODJH�DXI�6FKDGHQHUVDW]�DEJHZLHVHQ����

��� 9JO�� Bricklayers & Trowel Int’l Pension Fund v. Credit Suisse 
Sec. (USA) LLC,�1R������������VW�&LU��0D\������������$EVFKQLWWH�
©%��6XPPDU\�-XGJPHQWª�XQG�©,,,��&RQFOXVLRQª�

��� 9JO�� Bricklayers & Trowel Int’l Pension Fund v. Credit Suisse 
Sec. (USA) LLC,�1R������������VW�&LU��0D\������������$EVFKQLWWH�
©%��6XPPDU\�-XGJPHQWª�XQG�©,,,��&RQFOXVLRQª�

��� 1DFK� VFKZHL]HULVFKHP�9HUVWlQGQLV� KDQGHOWH� HV� VLFK� KLHU� XP� HLQ�
3ULYDW��RGHU�3DUWHLJXWDFKWHQ��YJO��KLQWHQ�$EVFKQLWW�,9���

��� 9JO�� Bricklayers & Trowel Int’l Pension Fund v. Credit Suisse 
Sec. (USA) LLC,�1R������������VW�&LU��0D\������������$EVFKQLWWH�
©%��6XPPDU\�-XGJPHQWª�XQG�©,,,��&RQFOXVLRQª�
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Q�JHQGHQ�'DWHQEDVLV�EHUXKHQ��]XGHP�VLQG�GLH�YHUZHQGH�
WH�0HWKRGH�XQG�GLH�0RGHOODQQDKPHQ�RIIHQ]XOHJHQ�XQG�
YRP� *XWDFKWHU� QDFK� GHQ� 5HJHOQ� GHU� .XQVW� DQ]XZHQ�
GHQ�����©(YHQW�6WXG\ª�*XWDFKWHQ�VLQG�QXU�GDQQ�]XYHUOlV�
VLJ��ZHQQ�VDFKYHUVWlQGLJH�'ULWWH�VLH�DQKDQG�GHU�JOHLFKHQ�
(LQJDEH�'DWHQ� PLW� HLQHP� JHHLJQHWHQ� VWDWLVWLVFKHQ� 0R�
GHOO�©UHSURGX]LHUHQª�N|QQHQ��6REDOG�HLQ�*XWDFKWHQ�QLFKW�
DQKDQG�GHUVHOEHQ�(LQJDEHGDWHQ�UHSURGX]LHUEDU�LVW�±�XQG�
VLFK�VRPLW�DXFK�QLFKW��EHUSU�IHQ�OlVVW�±��KlOW�HV�HLQHU�NUL�
WLVFKHQ�%HWUDFKWXQJ�QLFKW�PHKU�VWDQG�XQG�LVW�DOV�%HZHLV�
XQ]XOlVVLJ��1XU�ZDV�QDFKYROO]LHKEDU�XQG�YHUOlVVOLFK�LVW��
NDQQ� EHL� GHU�9HUDUEHLWXQJ� YRQ� NRPSOH[HQ� XQG� ]DKOUHL�
FKHQ�,QIRUPDWLRQHQ�]X�HLQHU�6FKOXVVIROJHUXQJ�I�KUHQ��GLH�
IUHL�YRQ�:LOON�U�LVW���� 

(V� LVW� ]ZHFNPlVVLJ�� LP� *XWDFKWHQ� GHQ�$XIEDX� GHU�
©(YHQW�6WXG\ª�NXU]�]X�HUOlXWHUQ�����'HV�:HLWHUHQ�VLQG�GLH�
JHWURIIHQHQ� $QQDKPHQ� �HWZD� ZHOFKH� %HREDFKWXQJVSH�
ULRGH�JHQRPPHQ�ZLUG�XQG�ZLH�GLH�©(YHQWVª�LGHQWL¿]LHUW�
ZHUGHQ��]X�QHQQHQ�XQG�QDFKYROO]LHKEDU�]X�EHJU�QGHQ���� 
'LH� %HJU�QGXQJ� VROOWH� VR� HUIROJHQ�� GDVV� XQDEKlQJLJH�
'ULWWH��ZHOFKH�LQ�GLHVHQ�HPSLULVFKHQ�0HWKRGHQ�JHVFKXOW�
VLQG�� DQKDQG� GHUVHOEHQ� 'DWHQ� GLH� 8QWHUVXFKXQJ� XQG�
DXFK� GLH� 6FKOXVVIROJHUXQJ� GHV� *XWDFKWHQV� �EHUSU�IHQ�
N|QQHQ��'DPLW�GDV�*XWDFKWHQ��EHUSU�IEDU�LVW��VROOHQ�PLW�
GHP�*XWDFKWHQ� DXFK� GLH� YHUZHQGHWHQ�'DWHQ� LQ� GHU� UR�
KHQ�)RUP�XQG�LQ�GHU�EHUHLQLJWHQ�)RUP��VRZHLW�VLH�LQ�GLH�
©(YHQW�6WXG\ª�$QDO\VH�HLQÀLHVVHQ��YROOVWlQGLJ�PLWJHOLH�
IHUW�ZHUGHQ��$QKDQG�GHU�5RK�'DWHQ�VROO�HLQ�XQDEKlQJLJHU�
'ULWWHU�LQ�GHU�/DJH�VHLQ��GLH�©(YHQWVª�]X�LGHQWL¿]LHUHQ���� 
'DV�*XWDFKWHQ�PXVV�GHV�:HLWHUHQ�GLH�SUl]LVH�JHVWHOOWHQ�
)UDJHQ�EHDQWZRUWHQ��QDPHQWOLFK�RE�]ZLVFKHQ�HLQHU�DQJH�
N�QGLJWHQ��IHKOHUKDIWHQ��,QIRUPDWLRQ�XQG�GHU�.XUVEHZH�
JXQJ�E]Z��GHP�XQYRUWHLOKDIWHQ�.XUV��]X�ZHOFKHP�MHPDQG�
HLQ�:HUWSDSLHU�KDQGHOWH��HLQ�VLJQL¿NDQWHU�=XVDPPHQKDQJ�
EHVWHKW��)DOOV�HLQ�O�FNHQKDIWHV�%LOG�EHVWHKW�RGHU�ZHQQ�GHU�
*XWDFKWHU�DXIJUXQG�GHU�HUKREHQHQ�'DWHQ�NHLQH�HLQGHXWL�
JH�6FKOXVVIROJHUXQJ� ]LHKHQ�NDQQ�� LVW� GLHV� QDFKYROO]LHK�
EDU� LP�*XWDFKWHQ�RIIHQ]XOHJHQ��1XU�GLH�EHGLQJXQJVORVH�

��� 9JO��YRUQH�)1�����
��� 9JO��%*(�����,,,�����I��(������ �3UD������������1U�������3DXO�2EHU�

KDPPHU�7DQMD�'RPHM�8OULFK�+DDV��+UVJ����.XU]NRPPHQWDU�=32��
6FKZHL]HULVFKH�=LYLOSUR]HVVRUGQXQJ�����$���%DVHO�������QDFKIRO�
JHQG�©.8.2�=32�verFasserª���hans sChMid��$UW������1����

��� 9JO��kauFMann �)1 ���, ����
��� 9JO��%6.�=32�annette doLge �)1 ������$UW������1���II�
��� )DOOV� GLH�'DWHQ� QLFKW�PLW� GHP�*XWDFKWHQ� ]XU�9HUI�JXQJ� JHVWHOOW�

ZHUGHQ�� LVW�]XPLQGHVW�H[DNW�XQG�QDFKYROO]LHKEDU�]X�EHVFKUHLEHQ��
ZLH�GLH�'DWHQ�EHVFKDIIW�ZHUGHQ�N|QQHQ�XQG�ZLH�GLH�©(YHQWVª�LGHQ�
WL¿]LHUW�ZHUGHQ��)DOOV�'DWHQ�RGHU�,QIRUPDWLRQHQ�LP�]XP�*XWDFKWHQ�
JHK|UHQGHQ�'RVVLHU�IHKOHQ��LVW�GLHV�]X�NHQQ]HLFKQHQ�

ZXUGH�XQG�����RE�GHU�0DUNW�GLHVH�9HU|IIHQWOLFKXQJ�QLFKW�
LUJHQGZLH� DQWL]LSLHUHQ�NRQQWH�� HWZD�GXUFK�%HULFKWH�YRQ�
'ULWWHQ�� 'HV�:HLWHUHQ� PXVV� HV� ���� PLWWHOV� HPSLULVFKHQ�
0HWKRGHQ�P|JOLFK�VHLQ��GLH�(IIHNWH�GHU�1DFKULFKW�YRQ�GHU�
DOOJHPHLQHQ�.RQMXQNWXU��GHP�*HVDPWPDUNW��GHU�%UDQFKH�
RGHU� DQGHUHQ� HPLWWHQWHQ�VSH]L¿VFKHQ� )DNWRUHQ� ]X� LVR�
OLHUHQ��ZHOFKH�QLFKW�PLW�GHU�YHUEUHLWHWHQ�,QIRUPDWLRQ�LP�
=XVDPPHQKDQJ� VWHKHQ����� %HL� SXEOLNXPVZLUNVDPHQ� (U�
HLJQLVVHQ��ZLH�HWZD�GHU�7LPH�:DUQHU�$2/�hEHUQDKPH��
G�UIWH� VLFK� GLHVH�$QDO\VH� lXVVHUVW� DXIZHQGLJ� JHVWDOWHQ��
GD�ZRKO�PLQGHVWHQV�HLQLJH�KXQGHUW�RGHU�JDU�WDXVHQGH�YRQ�
,QIRUPDWLRQ�DOV�'DWHQJUXQGODJH�I�U�GLH�VWDWLVWLVFKH�$XV�
ZHUWXQJ�]X�HUIDVVHQ�VLQG�

2. Gegenstand des «Event Study»- 
Gutachtens

*HJHQVWDQG�HLQHV�©(YHQW�6WXG\ª�*XWDFKWHQV�LVW��ZDV�%H�
ZHLVWKHPD�VHLQ�NDQQ�XQG�EHVRQGHUH�)DFKNXQGH�YRUDXV�
VHW]W�����8P�DXI�GDV�%HLVSLHO�GHU�3URVSHNWKDIWXQJVNODJH�
]XU�FN]XNRPPHQ�� 'HU� .OlJHU� PXVV� ]HLJHQ�� GDVV� GHU�
)HKOHU�LP�3URVSHNW�I�U�GHQ�.DXI�RGHU�9HUNDXI�GHV�:HUW�
SDSLHUV�]XP�YHUHLQEDUWHQ�3UHLV�NDXVDO�ZDU�XQG�GDVV�GLH�
3ÀLFKWYHUOHW]XQJ��IDOVFKH�3URVSHNWDQJDEH��DGlTXDW�NDX�
VDO� I�U� GHQ� JHOWHQG� JHPDFKWHQ� 6FKDGHQ� LVW����� (V� HUJLEW�
VLFK�VFKRQ�DXV�GHU�PLW�GHU�©(YHQW�6WXG\ª�GXUFKJHI�KUWHQ�
5HJUHVVLRQVDQDO\VH�� GDVV� GLH�8UVDFKH� XQG� GLH�:LUNXQJ�
DQKDQG� HLQHU� 9LHO]DKO� YRQ� XQWHUVXFKWHQ� ,QIRUPDWLRQHQ�
XQG� 'DWHQ� LVROLHUW� ZHUGHQ� P�VVHQ�� XP� GLH� .RUUHODWLRQ�
XQG�GLH�.DXVDOLWlW�]ZLVFKHQ�GHU�IDOVFKHQ�,QIRUPDWLRQ�XQG�
GHU�IDOVFKHQ�%HZHUWXQJ�DQ�GHU�%|UVH�]X�HLQHP�]X�WHXUHQ�
.DXI��E]Z��]X�HLQHP�]X�J�QVWLJHQ�9HUNDXI��XQG�GDPLW�]X�
HLQHP�SRWHQ]LHOOHQ�6FKDGHQ�EHLP�.OlJHU�]X� WHVWHQ��'LH�
©(YHQW�6WXG\ª�LVW�HLQH�ZLVVHQVFKDIWOLFK�DQHUNDQQWH�0H�
WKRGLN��GLH�GDV�9RUKDQGHQVHLQ�HLQHV�VROFKHQ�=XVDPPHQ�
KDQJV�]XYHUOlVVLJ�SU�IHQ�NDQQ����

3. Praktische Anforderungen an ein  
«Event Study»-Gutachten

(LQ�©(YHQW�6WXG\ª�*XWDFKWHQ�PXVV�UHSURGX]LHUEDU�VHLQ��
'DPLW�HV�GLHVH�$QIRUGHUXQJ�HUI�OOW��PXVV�HV�DXI�HLQHU�JH�

��� 9JO��torChio��)1���������
��� 9JO��9JO�� %6.�=32�annette doLge �)1 ������$UW�� ���� 1� ���

$OH[DQGHU� %UXQQHU�'RPLQLN� *DVVHU�,YR� 6FKZDQGHU� �+UVJ����
6FKZHL]HULVFKH�=LYLOSUR]HVVRUGQXQJ� �=32���.RPPHQWDU��=�ULFK�
6W��*DOOHQ�������QDFKIROJHQG�©verFasser��',.(�.RPP�=32ª���
heinriCh andreas MüLLer��$UW������1���

��� 9JO��YRUQH�$EVFKQLWW�,,��%*(�����,,,�����II�
��� 9JO��YRUQH�)1���
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5. Privat- oder Parteigutachten

'LH� I�U� HLQHQ� =LYLOSUR]HVV� ]XOlVVLJHQ� %HZHLVH� VLQG� LQ�
$UW�� ����=32� DXIJH]lKOW��'DV� LQ�$UW�� ����$EV�� �� OLW�� G�
=32�DXIJHI�KUWH�*XWDFKWHQ�YHUVWHKW�GDUXQWHU�*XWDFKWHQ��
GLH�YRQ�HLQHP�YRP�*HULFKW�EHVWHOOWHQ�6DFKYHUVWlQGLJHQ�
HUVWHOOW�ZXUGHQ��'LH�=32� VXEVXPLHUW� VRPLW� GHQ�)DOO�� LQ�
ZHOFKHP�HLQH�3DUWHL�VHOEVW�HLQHQ�([SHUWHQ�GDPLW�EHDXI�
WUDJW��HLQ�*XWDFKWHQ�]X�HUVWHOOHQ��QLFKW�XQWHU�GLH�1RUPHQ�
GHV�*XWDFKWHQV� QDFK�=32�����'HQQRFK� NDQQ� HLQH�3DUWHL�
LKU�HLJHQHV�3ULYDWJXWDFKWHQ�]XP�3UR]HVV�EHLVWHXHUQ��)DOOV�
GHP�*HULFKW�HLQ�3ULYDWJXWDFKWHQ�HLQJHUHLFKW�ZLUG��LVW�GLHV�
JUXQGVlW]OLFK� DOV� 3DUWHLYRUEULQJHQ� ]X� EHKDQGHOQ����� 3UL�
YDWJXWDFKWHQ�KDEHQ�VRPLW�QLFKW� LQ� MHGHP�)DOO�GHQVHOEHQ�
6WHOOHQZHUW��ZLH�GLHV�EHL�GHP�*XWDFKWHQ�HLQHV�YRP�*H�
ULFKW�EHVWHOOWHQ�6DFKYHUVWlQGLJHQ�GHU�)DOO�LVW�����'DV�%XQ�
GHVJHULFKW� VFKHLQW� GLHVH�0HLQXQJ� DOOHUGLQJV� QLFKW� NRQ�
VHTXHQW� ]X� YHUWUHWHQ�� GD� HV� LQ� HLQHP�DQGHUHQ�(QWVFKHLG�
IHVWKLHOW��GDVV�GHU�8PVWDQG�DOOHLQ��GDVV�HLQ�3ULYDWJXWDFK�
WHQ� HLQJHKROW� XQG� LQ� GDV� 9HUIDKUHQ� HLQJHEUDFKW� ZHUGH��
QRFK�QLFKW�UHFKWIHUWLJH��DP�%HZHLVZHUW�GHV�3DUWHLJXWDFK�
WHQV�]X�]ZHLIHOQ��,PPHUKLQ�N|QQWH�HLQ�VROFKHV�3ULYDWJXW�
DFKWHQ�DXFK�HLQH�8UNXQGH�L�6�G��$UW������=32�GDUVWHOOHQ�
XQG�GDPLW�VHKU�ZRKO�EHZHLVUHOHYDQW�ZHUGHQ�����LQ�GHU�HP�
SLULVFKHQ�$XVZHUWXQJ�YRQ�%|UVHQNXUVHQ�ZlUH�GLHV�DOOHQ�
IDOOV�GHQNEDU��GD�HV�XP�7DWVDFKHQIUDJHQ�JHKW��hEHU�VHLQH�
%HREDFKWXQJHQ�NDQQ�GHU�3ULYDWJXWDFKWHU�DOV�=HXJH�DXV�
VDJHQ��'HV�:HLWHUHQ�NDQQ�GHU�,QKDOW�HLQHV�3DUWHLJXWDFK�
WHQV� YRQ�GHU�*HJHQSDUWHL� DQHUNDQQW�ZHUGHQ�� GDPLW� VLFK�
HLQ�JHULFKWOLFKHV�*XWDFKWHQ�HU�EULJW�����8QDEKlQJLJ�YRQ�

��� (LQH� ]XOlVVLJH�9DULDQWH� EHVWHKW� GDULQ�� GDVV� VLFK� GLH� 3DUWHLHQ� DXI�
HLQHQ� JHPHLQVDPHQ� 6FKLHGVJXWDFKWHU� L�6�G�� $UW�� ���� =32� HLQL�
JHQ�� 'LHVHV� 6FKLHGVJXWDFKWHQ� KDW� GHQ� JOHLFKHQ� %HZHLVZHUW� ZLH�
HLQ�*XWDFKWHQ�QDFK�$UW������$EV���� OLW�� G�=32�� ,P�6WUDISUR]HVV�
UHFKW�VLQG�3ULYDWJXWDFKWHQ�JUXQGVlW]OLFK�]XOlVVLJ��/DXW�donatsCh/
sChWarzenegger/WohLers LVW� ©GDV�*XWDFKWHQ�HLQHV� DPWOLFKHQ�
6DFKYHUVWlQGLJHQ�>«@�QLFKW�D�SULRUL�PHKU�ZHUW�DOV�GDVMHQLJH�HLQHV�
3ULYDWJXWDFKWHUV�ª�9JO��andreas donatsCh/Christian sChWar-
zenegger/WoLFgang WohLers��6WUDISUR]HVVUHFKW�����$���=�ULFK�
%DVHO�*HQI�����������$XVODVVXQJ�GXUFK�9HUIDVVHU�

��� 9JO��%*(�����,,,�����%*(�����,,,��������I��9JO��GD]X�GLH�.ULWLN�LP�
.RQWH[W�]XU�6FKZHL]HULVFKHQ�=32��andreas Binder/roMan s. 
gutzWiLLer,�'DV�3ULYDWJXWDFKWHQ�±�HLQH�8UNXQGH�JHPlVV�$UW������
=32��===���������������II��P�Z�+Z�

��� 9JO��%RWVFKDIW�=32��%%O�������������%*(�����,,,����II���kauF-
Mann �)1 ���, ���� I��� %6.�=32�annette doLge �)1 ������
$UW������1�����heinriCh andreas MüLLer��',.(�.RPP�=32��
$UW�� ���� 1� ���� .ULWLVFK� GD]X�� Binder/gutzWiLLer� �)1� ����, 
���� II���thoMas WeiBeL�� LQ�� 6XWWHU�6RPP�+DVHQE|KOHU�/HXHQ�
EHUJHU��=32�.RPP������$���=�ULFK�%DVHO�*HQI�������$UW������1���I��

��� 9JO��8UWHLO�GHV�%XQGHVJHULFKWV�YRP����'H]HPEHU���$B����������
(�� ���� XQG� (�� ����� JO�0���Binder/gutzWiLLer� �)1� ����, �����
�.8.2�=32�hans sChMid �)1 ������$UW������1����

��� 9JO��%6.�=32�annette doLge �)1 ������$UW������1����

7UDQVSDUHQ]� ZLUG� GHP�$QVSUXFK� DXI� UHFKWOLFKHV� *HK|U�
JHUHFKW���� 

4. Anforderungen an den Gutachter

4.1. Fachliche Eignung

(LQ� *XWDFKWHU� PXVV� GLH� QRWZHQGLJH� )DFKNHQQWQLV� PLW�
EULQJHQ��XP�HLQH�LKP�JXWDFKWHUOLFK�JHVWHOOWH�)UDJH�EHDQW�
ZRUWHQ�]X�N|QQHQ�����'LH�QRWZHQGLJH�)DFKNHQQWQLV�EULQJW�
HLQ� VROFKHU� *XWDFKWHU� PLW�� ZHQQ� HU� EHUHLWV� VHOEVW� HLQH�
©(YHQW� 6WXG\ª� GXUFKJHI�KUW� KDW� RGHU� UHJHOPlVVLJ� HP�
SLULVFKH�8QWHUVXFKXQJHQ�PLWWHOV�0HWKRGHQ�GHU�6WDWLVWLN�
GXUFKI�KUW��'DV�LVW�LQ�GHU�5HJHO�GHU�)DOO��ZHQQ�GHU�*XW�
DFKWHU�PLQGHVWHQV�HLQH�3XEOLNDWLRQ�YRUZHLVHQ�NDQQ��GLH�LQ�
HLQHU�ZLUWVFKDIWVZLVVHQVFKDIWOLFKHQ�=HLWVFKULIW�DN]HSWLHUW�
ZXUGH�� GLH� LKUH� %HLWUlJH�PLWWHOV� ©GRXEOH�EOLQG� SHHU� UH�
YLHZª�SU�IW��%HL�GLHVHP�3U�IYHUIDKUHQ�EHJXWDFKWHQ�]ZHL�
DQRQ\PH��LQ�GHU�5HJHO�LP�)DFKJHELHW�I�KUHQGH��([SHUWHQ�
GLH�DQRQ\P�HLQJHUHLFKWHQ�=HLWVFKULIWHQEHLWUlJH�KLQVLFKW�
OLFK� GHU� )RUVFKXQJVPHWKRGH� XQG� GHV� ,QKDOWV�����:HOFKH�
=HLWVFKULIWHQ� GLHVHQ� �WHLOZHLVH� ]X�5HFKW� XPVWULWWHQHQ���� 
$QIRUGHUXQJHQ� GHU� ZLUWVFKDIWVZLVVHQVFKDIWOLFKHQ� ©)RU�
VFKXQJV�&RPPXQLW\ª� JHUHFKW� ZHUGHQ�� OHJHQ� GLH� +HU�
DXVJHEHU� LQ�GHU�5HJHO� LP� ,PSUHVVXP�GHU�=HLWVFKULIW�RI�
IHQ��$OWHUQDWLY��XQG�HWZDV�]XYHUOlVVLJHU��NDQQ�GLHV�DXFK�
DQKDQG�=HLWVFKULIWHQ�5DQNLQJV� HUPLWWHOW�ZHUGHQ�� ,Q� GHQ�
:LUWVFKDIWVZLVVHQVFKDIWHQ� OLHIHUQ� EHLVSLHOVZHLVH� GLH�
©+DU]LQJ� -RXUQDO� 4XDOLW\� /LVWª���� RGHU� GLH� VWDWLVWLVFKHQ�
$QJDEHQ��GLH�DXI�©*RRJOH�6FKRODUª����DXVJHZLHVHQ�ZHU�
GHQ�� ,QGL]LHQ�KLQVLFKWOLFK�GHU�4XDOLWlW�HLQHU�EHVWLPPWHQ�
ZLUWVFKDIWVZLVVHQVFKDIWOLFKHQ�)DFK]HLWVFKULIW�

4.2. Unabhängigkeit

'HU�JHULFKWOLFK�EHVWHOOWH�*XWDFKWHU�PXVV�XQDEKlQJLJ�VHLQ��
)�U�GHQ�*XWDFKWHU�JHOWHQ�GLHVHOEHQ�$XVVWDQGVJU�QGH�ZLH�
I�U� GLH�*HULFKWVSHUVRQHQ�����'HU�*XWDFKWHU�PXVV� VHLQHQ�
*XWDFKWHUDXIWUDJ� XQYRUHLQJHQRPPHQ� HUI�OOHQ� XQG� GDUI�
VHLQH�$QDO\VH�QLFKW�VR�GXUFKI�KUHQ��GDVV�VHLQ�*XWDFKWHQ�
OHGLJOLFK�VHLQH�YRUJHIDVVWH�0HLQXQJ�EHVWlWLJW����

��� 9JO��$UW�����$EV����%9��kauFMann �)1 ���, ����II�
��� 9JO��%6.�=32�annette doLge �)1 ������$UW������1���
��� 9JO��Lukas gsChWend��.ULWLVFKH�*HGDQNHQ�]XU�(YDOXDWLRQ�GHU�

MXULVWLVFKHQ�)RUVFKXQJ��$-3�3-$����������������II�
��� 9JO��gsChWend �)1 ����������II�
��� 9JO���KWWS���ZZZ�KDU]LQJ�FRP!�
��� 9JO�� �KWWS���VFKRODU�JRRJOH�FK�!� XQWHU� GHP� 0HQ��3XQNW� ©.HQQ�

]DKOHQª��GHXWVFKH�9HUVLRQ��RGHU�©0HWULFVª��HQJOLVFKH�9HUVLRQ��
��� 9JO��$UW������$EV����=32�
��� 9JO��kauFMann �)1 ���, ����I�
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lXVVHUQ�� HUKHEOLFKH� %HZHLVH� EHL]XEULQJHQ�� (LQVLFKW� LQ�
GLH�$NWHQ� ]X� QHKPHQ�� PLW� HUKHEOLFKHQ� %HZHLVDQWUlJHQ�
JHK|UW�]X�ZHUGHQ�XQG�DQ�GHU�(UKHEXQJ�ZHVHQWOLFKHU�%H�
ZHLVH� HQWZHGHU� PLW]XZLUNHQ� RGHU� VLFK� ]XPLQGHVW� ]XP�
%HZHLVHUJHEQLV�]X�lXVVHUQ��ZHQQ�GLHVHV�JHHLJQHW�LVW��GHQ�
(QWVFKHLG�]X�EHHLQÀXVVHQ��'HU�$QVSUXFK�DXI�UHFKWOLFKHV�
*HK|U�XPIDVVW�DOV�0LWZLUNXQJVUHFKW�VRPLW�DOOH�%HIXJQLV�
VH��GLH�HLQHU�3DUWHL�HLQ]XUlXPHQ�VLQG��GDPLW�VLH�LQ�HLQHP�
9HUIDKUHQ�LKUHQ�6WDQGSXQNW�ZLUNVDP�]XU�*HOWXQJ�EULQJHQ�
NDQQª�����'D]X�JHK|UW�DXFK�GDV�5HFKW��VLFK�]XU�'XUFKI�K�
UXQJ�HLQHU�©(YHQW�6WXG\ª�]X�lXVVHUQ�XQG�JHJHEHQHQIDOOV�
GLH�6FKOXVVIROJHUXQJHQ�HLQHV�VROFKHQ�*XWDFKWHQV�PLW�GHQ�
HLJHQHQ�$UJXPHQWHQ�]X�XQWHUPDXHUQ�RGHU�LQ�=ZHLIHO�]X�
]LHKHQ�

V. Fazit

:HU�EHKDXSWHW��GDVV�HU�GXUFK�HLQH�IHKOHUKDIWH�,QIRUPDWLRQ�
]X�6FKDGHQ�NDP��NDQQ�DQKDQG�HLQHV�©(YHQW�6WXG\ª�*XW�
DFKWHQV� GHQ� =XVDPPHQKDQJ� ]ZLVFKHQ� GHU� IHKOHUKDIWHQ�
,QIRUPDWLRQ� XQG� GHP� %|UVHQNXUV� HUPLWWHOQ�� :HQQ� GLH�
.RUUHODWLRQ�]ZLVFKHQ�GHU�8UVDFKH� �IHKOHUKDIWH� ,QIRUPD�
WLRQ�� XQG� GHU�:LUNXQJ� �9HUlQGHUXQJ� GHV�%|UVHQNXUVHV��
GHXWOLFK�LVW��NDQQ�GLHV�LQ�JHZLVVHQ�6LWXDWLRQHQ�GHQ�6FKOXVV�
QDKHOHJHQ��GDVV�]XPLQGHVW�HLQH�QDW�UOLFKH��ZHQQ�QLFKW�JDU�
HLQH�DGlTXDWH�.DXVDOLWlW�EHVWHKW��=XJHJHEHQ��HLQ�©(YHQW�
6WXG\ª�*XWDFKWHQ�LVW�NRPSOL]LHUW��$EHU�DOOHLQH�ZHJHQ�GHU�
.RPSOH[LWlW�GLHVHU�0HWKRGH�GDV�*XWDFKWHQ�QLFKW�LQ�HLQHU�
$QDO\VH� GHU� 7DWVDFKHQIUDJHQ� ]X� EHU�FNVLFKWLJHQ�� ZlUH�
XQNOXJ��GD�(QWVFKHLGXQJHQ�JHVW�W]W�DXI�7DWVDFKHQ�JHIlOOW�
ZHUGHQ�VROOWHQ��%HL�HLQHU�©(YHQW�6WXG\ª��GLH�LKU�(UJHEQLV�
PLW�HLQHU�VWDWLVWLVFKHQ�6LJQL¿NDQ]�YRQ�����]HLJW��OLHIHUW�LQ�
��� YRQ� ����)lOOHQ� GLH� ULFKWLJH� 6FKOXVVIROJHUXQJ��'LHVH�
:DKUVFKHLQOLFKNHLWVVFKZHOOH� LVW� GHUMHQLJHQ� GHU� HKHU� DXI�
JHULFKWOLFKHP� (UPHVVHQ� EHUXKHQGHQ� ©�EHUZLHJHQGHQ�
:DKUVFKHLQOLFKNHLWª� NODU� �EHUOHJHQ� XQG� I|UGHUW� GDPLW�
ZLOON�UIUHLH��QDFKYROO]LHKEDUH�8UWHLOH��GLH�DXI� VRUJIlOWLJ�
XQWHUVXFKWHQ�� HPSLULVFK� IHVWVWHOOEDUHQ� )DNWHQ� EDVLHUHQ��
)DOOV�GLH�'DWHQODJH�I�U�HLQH�©(YHQW�6WXG\ª�XQJHQ�JHQG�
RGHU�QLFKW�YHUOlVVOLFK�HUPLWWHOEDU�LVW��VROOWHQ�GLH�%HZHLVH�
ZLH�ELVKHU�JHI�KUW�ZHUGHQ�

��� 9JO��8UWHLO�GHV�%XQGHVJHULFKWV�����-XOL�������(�������%*(�����,,�
����II���%*(�����,����II���%*(�����,����II���%*(�����,����II���%*(�
���� ,� ���� II�; uLriCh häFeLin/WaLter haLLer/heLen keL-
Ler��6FKZHL]HULVFKHV�%XQGHVVWDDWVUHFKW�����$���=�ULFK�%DVHO�*HQI�
������1�����II�

GHU�EHZHLVUHFKWOLFKHQ�4XDOL¿NDWLRQ�GHV�*XWDFKWHQV�NDQQ�
HLQ�3DUWHLJXWDFKWHQ�XQWHU�8PVWlQGHQ�Q�W]OLFK�VHLQ��XP�HU�
KHEOLFKH�=ZHLIHO�DQ�HLQHP�JHULFKWOLFKHQ�*XWDFKWHQ�L�6�G��
$UW������$EV����OLW��G�=32�]X�HUZHFNHQ�����)DOOV�GLHV�JH�
OLQJW��NDQQ�GLHV�$QODVV�]X�HLQHP�QHXHQ�*XWDFKWHQ�GXUFK�
HLQHQ�DQGHUHQ�6DFKYHUVWlQGLJHQ�JHEHQ����

6. Wahrung des rechtlichen Gehörs

%HL�GHU�%HVWHOOXQJ�GHV�*XWDFKWHUV�XQG�GHU�*XWDFKWHUIUD�
JHQ�LVW�VWHWV�GDV�UHFKWOLFKH�*HK|U�]X�ZDKUHQ��-HGH�3DUWHL�
PXVV�*HOHJHQKHLW�KDEHQ��VLFK�]XU�)UDJHVWHOOXQJ�]X�lXV�
VHUQ� XQG� bQGHUXQJV�� RGHU� (UJlQ]XQJVDQWUlJH� ]X� VWHO�
OHQ�����'HU�*XWDFKWHU�EHQ|WLJW�I�U�VHLQH�8QWHUVXFKXQJ�GLH�
I�U� GLH� ©(YHQW� 6WXG\ª� Q|WLJHQ�%HZHLVVW�FNH�� LQVEHVRQ�
GHUH�.RSLHQ�GHU�8UNXQGHQ�RGHU�0LWWHLOXQJHQ��ZHOFKH�GLH�
%HNODJWH�YHUEUHLWHW�RGHU�YHUKHLPOLFKW�KDW��'LH�UHVWOLFKHQ�
,QIRUPDWLRQHQ�ZLUG�GHU�*XWDFKWHU�LQ�GHU�5HJHO�YRQ�NRP�
PHU]LHOOHQ� 'DWHQEDQNHQ�� GLH� DXFK� LQ� GHU� ZLVVHQVFKDIW�
OLFKHQ� )RUVFKXQJ� HLQJHVHW]W� ZHUGHQ�� EHVFKDIIHQ� N|Q�
QHQ��'DPLW�GLH�3DUWHLHQ�GLH�$XVI�KUXQJ�GHV�*XWDFKWHQV�
HIIHNWLY� �EHUSU�IHQ� N|QQHQ��P�VVHQ� VLH�=XJDQJ� ]X� GHQ�
JOHLFKHQ�'DWHQ�KDEHQ��ZLH�VLH�GHU�*XWDFKWHU�YHUZHQGHW��
:LH�VFKRQ�HUZlKQW��VROO�GDV�*XWDFKWHQ�UHSURGX]LHU��XQG�
GDPLW� �EHUSU�IEDU� VHLQ�� 'LH� 3DUWHLHQ� VROOHQ� DXI�$QWUDJ�
GLH�*HOHJHQKHLW�HUKDOWHQ��LP�=ZHLIHOVIDOOH�LKUHQ�HLJHQHQ�
([SHUWHQ�]X�HQJDJLHUHQ��XP�DQKDQG�GHU�JOHLFKHQ�'DWHQ�
XQG�GHV�JOHLFKHQ�©(YHQW�6WXG\ª�0RGHOOV�HLQH�IHKOHUKDIWH�
$XVI�KUXQJ�GHU�©(YHQW�6WXG\ª�GHV�JHULFKWOLFK�EHVWHOOWHQ�
*XWDFKWHUV�HLQ]XZHQGHQ��

)DOOV� EHL� GHU� (UVWDWWXQJ� GHV� *XWDFKWHQV� YRQ� HLQHU�
3DUWHL�=ZHLIHO�JHOWHQG�JHPDFKW�ZHUGHQ�XQG�GLHVH�3DUWHL�
PLWWHOV�HLQHV�3ULYDWJXWDFKWHQV�]HLJHQ�ZLOO��GDVV�GDV�*XW�
DFKWHQ�GHV�YRP�*HULFKW�EHVWHOOWHQ�6DFKYHUVWlQGLJHQ�XQ�
EUDXFKEDU� LVW��VROO�GDV�*HULFKW�GHQ�3DUWHLHQ�*HOHJHQKHLW�
JHEHQ��GLHV�LP�5DKPHQ�YRQ�$UW������$EV����=32�]X�WXQ��
-HGH� 3DUWHL�PXVV� GLH�*HOHJHQKHLW� KDEHQ�� VLFK� ]X� HLQHP�
I�U�GHQ�3UR]HVVDXVJDQJ�]HQWUDOHQ�%HZHLVVW�FN�lXVVHUQ�]X�
N|QQHQ��GD�HV�XP�HLQHV�GHU�+DXSWWKHPHQ�JHKW��GHQ�1DFK�
ZHLV�GHU�.DXVDOLWlW��)�U�GLH�:DKUXQJ�GHV�UHFKWOLFKHQ�*H�
K|UV�JLOW�HV�QDFK�$UW�����$EV����%9�]X�EHU�FNVLFKWLJHQ��
GDVV� GLHVH�9HUIDKUHQVJDUDQWLH� GHU� 6DFKDXINOlUXQJ� GLHQW�
XQG�HLQ�0LWZLUNXQJVUHFKW�EHLP�(UODVV�HLQHV�(QWVFKHLGHV�
GDUVWHOOW��ZHOFKHU�LQ�GLH�5HFKWVVWHOOXQJ�GHV�,QGLYLGXXPV�
HLQJUHLIW�� (V� JHKW� XP� GDV� 5HFKW� GHV� %HWURIIHQHQ�� VLFK�
YRU�GHP�©(UODVV�HLQHV�VROFKHQ�(QWVFKHLGHV�]XU�6DFKH�]X�

��� 9JO��DQDORJ�%*(�����,9������%*(�����,����I�
��� 9JO�� %6.�=32�annette doLge �)1 ������$UW�� ���� 1� ��� XQG�
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